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The Sulgrave Movement 


ev I the re 
\ssociation to ou 


ent visit of the American Bar 


grave Manor, the old home of the 


hingtons, the following statement as to the aims 
progress of what is known as the “Sulgrave In- 
t will be interest. It is by the Director and 
Secretary and vw printed in the souvenir program 
ented to the American lawyers 
he Movement had its origin in America, where 
sire had been expressed to celebrate in a fitting 
the Centenary of the Treaty of Ghent and the 
pletion of One Hundred Years of Peace (spite of 
iny difficult and vexatious controversies) between 
\merican and British peoples. The American 


eace Centenary Committee was formed, about 1910, 


Theodore R evelt as President and Andrew 

negie as Chairman In 1911 the British Peace 
iry Committee was formed, with the late Earl 
is Preside Great preparations were made on 
les for tl Celebration 


The story of the Hun- 


the Rush-Bagot Agréement of 


. nd of the med American-Canadian frontier, 
s given general currency in both countries. A Brit- 
Delegation visited the United States in 1913. In 
ary, 1914, Sulgrave Manor, the Old English Home 

he Washingtons, was purchased by the British 


ttee, to be centre for all time of the propa- 


f British and 


\merican friendship 


e Great War broke into our peaceful projects, 
1 our rar and arrested for a time our oper- 
but, far mm depressing our enthusiasm, it 


and to give our work a greater 

The 
the 
the co-operation of the Anglo-Amer- 


rved to raise it, 


and significance. had a 


Sulgrave Institution, 


rtance Movement 


in botl untries as 


in England 


Society Ambassador Page was our first Chair- 
ere, and the deepest interest in our work— 
nterest which, to our gratification, Ambassadors 














Davis, Harvey, and Kellogg have continued and con- 
firmed. 

“Through one of our Members, Sir George Wat- 
son, we were privileged to found here at the end of 
1919, the Watson Chair—the first chair of American 
With Bryce, Hadley, 
and Butler as our first three lecturers, the success and 


history founded in this country. 


widespread influence of this foundation is already as- 
sured. We were the first to discover, in the common 
springs of British and American history, a source of 
education inspiration towards friendship and 
Sulgrave has become a mecca for the 
proselytes of this idea; and that there was a contagion 
about it, has been proved by many subsequent happen- 


and 
understanding. 


ings (for some developments of which we must not be 
held responsible) at the graves of Pocahontas and 
General Oglethorpe, at the ancestral homes of the 


lranklins and Adamses, and elsewhere. 


“Tn 1920 we organized the international celebration 
of the Tercentenary of the Pilgrim Fathers, and of the 
first American Legislative Assembly in Virginia. A 
British Lord Rathcreedan, 
toured in connection with this Celebration, 
from Jamestown to Plymouth Rock. It stands to the 
credit of our Movement that it brought the majestic 
figure of Abraham Lincoln to Westminster—where it 


Delegation, headed by 


America 


stands opposite the Abbey—and placed the effigy of 
George Washington near the dust of Nelson and Wel- 
lington in the crypt of St. Paul’s cathedral. These were 
great symbolic acts of friendship, the influence of which 
has been universally acknowledged. 

“In the same spirit, in 1922, a British Delegation, 
headed by Sir Charles Wakefield, to whose many gener- 
ous acts our Movement owes so much, toured through 
6,000 miles of American territory, and Sir Charles 
presented to the American people a fine statue of 
Edmund Burke, at Washington; a bust of Lord 
Chatham, at Pittsburgh; and busts of Lord Bryce, at 
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the Senate House, Washington, and in Trinity Church, 
New York. We take pride in these acts of interna- 
tional interpretation, with which the Sulgrave Move- 
ment has been honorably associated. 

“Our Movement is young, as yet, and we hope to 
better this record as the years go on. In all our work 
Sulgrave had been a rallying-point and source of in- 
spiration. We have grown to love it, and that for 
which it stands. We hope to make it still more beau- 
tiful and attractive. The latest news about it—and with 
this I close this brief record—is that an American So 
ciety of women sprung from old Colonial stock, the 
National Society of Colonial Dames, has recently 
raised $100,000 towards the sum required for a per 
manent Maintenance and Endowment Fund for Sul 
grave Manor, to secure it for ever as a shrine of friend- 
ship, kinship, and comradeship, for the American and 
3ritish peoples.” 


H.S 


Perris, Director and Secretary 


Constitution Week Celebrated 

EPORTS indicate that Constitution Week, 

September 14-20, was widely celebrated 
throughout the country this year. The daily news 
papers, as a rule, editorially commended the move 
ment and the various Bar Associations did thei 
part by furnishing many speakers for public. meet 
ings, organization meetings, schools, etc. The pro 
gram of suggestions for the celebration of the week, 
sent out some time ago by the Citizenship Commit- 
tee of the American Bar Associatior, contained ad 
dresses on the following subjects: Sunday, Sept 
14—Ministers to be requested to preach sermon on 
the first amendment to the Constitution, using as 
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the making and meaning of the Constitu- 
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looking America. Here, we have in fact some- 
thing like a legal opinion upon modern society, 
a judgment surpassing in clearness, positiveness 
and authority anything else that has been written 
upon a grave subject often superficially discussed.” 
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text, “Remove not the ancient landmark whi 
fathers have set.” Monday—The setting and jn 
spiration of the United States Constitution; the 
Magna Charta, the English Bill of Rights, the Ma) 
flower Compact, Declaration of Independence, 
cles of Confederation, etc. Tuesday—Watchy 

of the Constitution: A Government of Laws ; 
Not of Men; Liberty under the Law; Equal Op; 
tunity to All Citizens. Wednesday—What thx 

of Rights in the Constitution has meant t 
American People and What it Me~»s Today. 17 
day—The Services of John Marshall in making 
Constitution the Supreme Law of the Land 
day—Present Dangers to the Free Institut 
established by the Constitution. Saturday—T. 
hold the Constitution in his daily life and acti 

is the duty of every good citizen 


An Application for Membership 

\TO learned Greek at eighty, but Mr. D 

Virgin, of Geneva, Nevada, has given per! 
an equally striking illustration of a continued a: 
lively interest in intellectual matters, by | 
application for membership in the American 
\ssociation at the advanced age of eighty-nine years 
Mr. Virgin was one of the lawyers to whor 
Conference of Bar Association Delegates se: 
membership application blank as an insert i 
reprint of its proceedings at Minneapolis, whic! 
distributed widely. Mr. Harley, Secretary of 
Conference, recently received the following rep! 

“Geneva, Nev., July 2, 1924 
“Dear Sir ‘ 

“My apology for not making my application 
is that I mislaid the communication of the Confere 
the time of receiving it, before I had read the contents 
the envelope, and did not run on to it again until al 
three days ago. Anyhow, better late than never. 

“And furthermore, I will say that my age, which w 
be eighty-nine years on July 4 next, and physical disabilit 
and other circumstances, will probably prevent me frot 
attending the meetings of the Association or taking 
active part in its operations; but I will surely d 
harm 

“I merely make these suggestions, for I don't 
and no one knows what the future has in store for t! 
We can only wait, hope and pray, and that is what | 
going to do. Will commence now by praying that y 
be able to make out my poor penmanship 

“Very sincerely yours, with best regards 


“D. W. Virgi 


Executive Committee's Mid-Winter Meeting 
YH eore Executive Committee will hold its regul: 

mid-winter meeting in Atlanta, beginning Jan 
7, 1925. At this meeting the place for holding the 
next annual meeting of the Association will be 
selected and the customary routine business, includ 
ing appropriations for the various committees an¢ 
sections, will be transacted. Various other commi 
tees will doubtless hold their meetings at the same 
time and place. 





WHERE THE JOURNAL IS ON SALE 
The American Bar Association Journal is on sale at the 


following places: 

New York—Brentano’s, Fifth Ave. & 27th St. 

Chicago—Brentano’s, 218 So. Wabash Ave.; Post Office 
News Co., 31 West Monroe St. 

Denver, Colo.—Herrick Book & Stationery Co., 9% 
Fifteenth St. 

Los Angeles, Calif—Fowler Bros., 747 So. Broadway 
The Jones Book Store, 426-428 W. 6th St. 

Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 

San Francisco, Calif—Downtown Office of The Re 
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PROGRESS IN LAW IMPROVEMENT IN THE 


UNITED STATES 


n Has Heretofore Been Devoted Principally to Formulation of Legal Doctrines, 


Substantive and 


Procedural, But the Time Demands the Development 


Greater Facility in the Translation of Law into Effective Control of 
Human Action—Study of Underlying Forces Affecting Law Admin- 
istration and Stimulation of Popular and Official Morale 
Needed* 


By Hon. Harv 


Attorney-General of 


STORY has been defined as the record of 
man progress. But as human progress 
is not always been continuous and has not 


”?) ‘ ] 
LOyVyed 


in 
tudy history 


a positive direction, we cannot 
y without taking into account the 
as well as the successes of mankind—both 

d in terms of progress. And in discussing 
ogress improvement, we cannot well 
gard our failures and our omissions, for it is 
eir appraisal, made in terms of the successful 
ning of law in the effective control of human 
that its improvement must ultimately be 
sured. 
\t no time and at no place in history has the 
seen sO many agencies earnestly engaged 
enterprise of law improvement, as at the 

nt time in these United States. There are the 
ng university schools of law which for a gen- 
n have been engaged in the critical analysis 
common law and equity systems. The in- 
tigations carried on by their scholars have sub- 
| to penetrating inquiry and investigation our 
ge-long accumulation of precedent. They have 
hed out the historical origins of legal doctrine. 
have marked out the boundaries of the ano- 
in law and sought to account for their 

ce there. They have made the beginnings 
classification of our law and they are taking 
rst steps in the necessary process of defining, 
greater accuracy and precision, its concepts. 
rt, they have been profitably engaged in that 
vhich is a necessary preliminary to the great 

f restating the doctrines of the common law 

is now engaging the attention of our pro- 


of law 


They are, all things considered, the most 
force today, working for the systematic and 


improvement of our legal system by state- 
f its fundamental doctrines on the basis of 
rly research and the scientific investigation 
| data, and it requires no gift of prophecy to 
re the prediction that we shall find both the 
itive and judicial branches of our Govern- 
resorting to the scholars in our universities 
ncreasing frequency for aid and guidance in 
lution of their problems. 
Chere are, moreover, innumerable other agen- 
ntent upon the improvement, by one method 
ther, of our legal system. There are the 
ittees of the Houses of Congress and of our 
legislatures engaged in the study of the 
he types of legislative problems committed to 


I 


N+ 


ress delivered at annual f the American Bar Asso- 


Philadelphia, Penn., July 8 


meeting 
1924 
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their charge. There are the various organizations 
ior improvement in legislative drafting; there are 
the Commissioners on Uniform State Laws; there 
is the great number of organizations for the promo- 
tion of particular social and economic reforms 
which direct their energies to the framing of legis- 
lation involving specific problems of law reform or 
law improvement. There are the Committees of 
Bar Associations, National, State, County and City, 
which are assiduously devoting themselves to vari- 
ous programs for the improvement of our law. 
There is the American Law Institute, pledged to 
the most difficult undertaking in the history of 
jurisprudence, the re-statement of the common law. 
All of these agencies are not only actively engaged 
in the study of the problems of law improvement, 
but the results of their investigations are finding 
expression in a voluminous literature which is 
itself a vast repository of our rapidly accumulating 
knowledge of these problems. Those familiar with 
this literature are aware that the United States 
now annually produces more printed pages relat- 
ing to the subject of law improvement than all the 
rest of the world combined. 

No one can for a moment question the value 
and importance, or indeed the necessity, of these 
efforts to improve the substance of our law. If it is 
to do its appointed work, our law must be clarified 
and simplified. Its anomalies must be removed. 
Its procedure must be reformed. Its leading doc- 
trines must be brought into closer harmony with 
the social and economic forces of the times and 
these ends can be attained only by the persistent 
efforts and constant co-operation of all those agen- 
cies which, by study and investigation, by the 
gathering of data, by the framing of legislation, 
by the education of the Bar and the public, are 
making their contribution to the cause of law im- 
provement. 

Nor can there be any serious question but that 
during the past twenty-five years, very substantial 
progress has been made. The recommendation of 
the Commissioners on Uniform Laws, and the en- 
actment in many States of Statutes prepared by 
them; the reforms urged by this and other Bar 
organizations which have been made effective; the 
adoption in most States of a reformed procedure, 
civil or criminal; the organization of the American 
Law Institute and the successful inauguration of 
its work, are substantial indications of progress 
and of accomplishment. Nevertheless, the worthiness 
of our agencies for law improvement, the success 
of their undertaking and the importance of their 
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continuance with the active support and encourage 
ment of the Bar, should not be permitted to obscure 
the fact that the development of our whole program 
of law improvement, in some very important re 
spects, has been a one-sided development, leaving 
out of the reckoning certain essentials to the due 
administration of our law which are as necessary 
as the formulation of legal rules and doctrines 
Most of us have made our first acquaintance with 
law as students and we continue to hold toward 
it the attitude we assumed as students. We study 
its rules and doctrines as effective rules of action, 
never doubting but that the one essential step to 
secure their execution is to know what they are 
We judge the nature and character of those rules 
always with the assumption that they are effica 
cious to compel or restrain human action in accord 
ance with the policy of the law. Similarly in legis- 
lation we are prone to enact or to refuse to enact 
laws on the assumption that when the legislature 
has spoken human action will be controlled in a 
cordance with the provisions of the Statute and 
that we need not concern ourselves about ary ol 
the dithculties of their enforcement. Yet all human 
experience teaches us that a wide and oftentimes 
impassable gap lies between law as a mere state 
ment of rules of conduct and the ettective transla- 
tion of those rules into the actual control of human 
action and that beyond all our efforts to formulate 
more perfect rules of law, that which is the most 
vital to any legal system is the union of the will 
and the capacity to bring about the successlul 
bridging of that gap. lor the most perfect law is 
not self executing. Even a crude and impertect 
law, if effectively enforced, may be a more satis 
factory instrumentality of justice than the ideal 
law which is habitually disregarded. And, in the 
course of history, it has been often demonstrated 
that the period of the most just and equitable ad 
ministration of law has not always coincided with 
the time of the perfection of its legal formuias. 
Roman jurisprudence may be said to have reached 
its highest state of perfection as a formulation of 
legal doctrine in the classical period of its codifica 
tion. Yet it cannot be said that it was then that 
Rome reached the highest point in the wise and 
just administration of its laws. 

Any scheme for the adequate administration 
of the law then, necessarily involves two distinct 
elements, each of which is of equal importance be- 
cause each is essential to the end sought. The 
one to which we have been principally devoting our 
attention relates to the formulation of legal doc 
trine, both substantive and procedural. In order 
that law may be adequately understood and con- 
veniently applied, it must be logical and orderly 
in its structure: capable of accurate and precise 
statement and likewise capable of being ascertained 
with certainty and with convenient speed. All of 
these qualities may be attained by improvement in 
the structure and statement of law, and it is io 
this kind of law improvement which we have been 
principally devoted. Something in our training 
and experience leads us, as lawyers, always to seek 
to improve the law by a better formulation of it. 
The reason for this attitude is perhaps not far to 
seek. By far the greater number of members of the 
Bar are regularly engaged in the professional 
undertaking of advising private clients and seeking 
to secure their rights. The greatest obstacle which 


the lawyer encounters in that undertaking, esp 
cially in the case of the more competent member 


of the Bar who constitute its leadership, is the 
obscurity and uncertainty of the law itself whe 
appli lt new states otf tact Hence it is that that 
leadership has directed its attention to the typ. 
of im ent which tends to removeethe o 
scurit iw and increases its certainty I} 
remed ne in which the legal mind takes 
pecull atistaction since it involves the at VSIS 
ot the tech que ol the law in which the law 

especially trained, and the classification and — 


ment otf its substances by re-statement or by | 


lation. 
But, as | have already su ed, these ne 


gges 


gest 
formulas are not seli-executing. ihe reforms 

they embody will never be real or effective 
provements in our legal system without the ai 
and support of a developed facility in the trans 
lation ot legal tormulas—law at rest—into law 
action. That is to say, the facility with whi 
actual rules of law may be made effective in pra 
tice to control human action. In a broad sense 
improvement depends quite as much upon the de 


velopment of this facility as upon the improvement 
of our legal formulas, tor it is by the ettectiveness 


ol iaw in action as distinguished from the stat 
law of the student and the philosopher, that a lega 
system must justify itself. 

here is a prevalent impression among lawyer 
that the lawyer's duty in securing this facility 
gins and ends with the improvement of our p1 
cedure. But facility in law enforcement does 
depend upon procedural law alone, and in fact tl 
technical procedure of courts has, | believe, mu 
less influence upon the effective administration \ 
the law than our profession is accustomed to 
tribute to it. Nevertheless, it is to the procedura 
side of the process of translating static law into | 
in action that we have mainly directed our attet 
tion. Here again the reason is obvious, fot 
remedy for a defective procedure to which 
technically trained lawyer is predisposed, is a r 
formulation of procedural rules. tience the on 
point at which we have seriously endeavored to in 
prove the translation of static law into law 
action is in its procedure. I think it may be sai 
parenthetically, that the principal reason why 
attempts at reform of procedure in this count 
have not been more successful is that we have aj 
proached the problem as exclusively a mattet 


; 
if 
the 
‘ 


} 


ules for the control of Judges and lawyers rath 
than as a guide for an administrative procedurt 
whereas outside the framing of formal pleading: 
legal procedure is essentially a matter of adminis 
tration and good administration is a matter of tl 
skill and spirit of the administrator rather tha 
of the number and complexity of the rules whi 
are imposed upon him. If one contrasts the Eng 
lish practice, which is, I believe, the most su 
cessful system of legal procedure in the Engl 
speaking world, with our own, it will be four 
that the essential point of difference between | 
two which may be stated in a sentence, is t 
emphasis placed by our system on formal 
regulating the minutiae of practice and in the su 
ordination, in the English system, of formal rules 
to a legitimate emphasis on the true character 


legal procedure as an administrative system de 


pending for its successful operation on the ski! 
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und sympathetic understanding of its princi- 
the Bench and Bar. 
t facility in the translation of law into effective 
| of human action is not a matter of rules 
egal formulas, how then is that facility to be 
ned, and how can the Bar aid in attaining it? 
nswer that question finally and adequately, it 
e necessary to know wherein we are lacking 
ility tar more fully and accurately than 
present. It is a prevalent complaint 
' s are not vigorously and effectively 
uted; that the law renders but imperfect and 
justice between private suitors; that crime 
; that there are a greater number 
nmitted in proportion to our popula- 
than in other civilized countries, and possibly 
some that are uncivilized, and that there is a 
ng lack of respect for law and of our insti- 


the increase 


ons for the administration of justice on the 
rt otf our citizens. 

liow tar these charges are true cannot be 
finitely and finally determined for the reason that 
e are without any reliable and comprehensive 
itistics of the administration of justice in this 
ntry on which such a determination can be 


ised. At the out-set we are without the data for 

appraisement of our agencies and 
law enforcement which must precede 
any intelligently directed effort for their improve- 
ment and we are without the means for ascertain- 
ing definitely what progress is being made or in 
what direction it is proceeding. So that a first step 
toward improving the administration of our laws 
vhich our profession could and should encourage, 
s the establishment of an adequate and uniform 


the accurats 


methods of 


ystem of gathering the statistics of the administra- 
tion of justice in the United States, and for making 
them available to all those bodies and organiza- 
tions seeking the improvement of law administra- 
n 
If, however, one judges of the matter on 
the basis of his impressions and observations and 


personal experience, he will come to the reluctant 
onclusion that notwithstanding the improvement, 
actual and potential, in our static law, the actual 
idministration of justice in the United States is 
tt improving and that there are multiplying evi- 
lences that it is in a period of decline which began 
before the World War and was greatly accelerated 
by it. 
He will be forced to conclude also that that 
decline is not due either to the form of substance 
our legal structure which have been steadily 
improving for a generation, but that it is to be at- 
tributed rather to our failure to develop that facility 
n translating legal rules of action into actual con- 
rol of action which is the second essential element 
an adequate legal system 
The traditional mode on dealing with failure 
law administration, on the part of the lay public, 
is by hue and cry for a victim; some failure of 
justice; some scandal in its administration, appar- 
ently fortuitous but more often inevitable since 
these are but the external manifestations of an in- 
t rder, stir the public conscience to demand 
The action demanded is the 
wreaking vengeance. The reform insisted upon 
is that incompetent or corrupt officials must be 
removed and punished and new ones appointed in 
their stead. Once appointed, with the subsidence 
f public excitement and agitation, they are left to 


ternal diss 
action and reform 
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struggle on with all the forces which render their 
predecessors incompetent or corrupt. The lawyer’s 
method of improvement is hardly to be preterred. 
[he lawyer turns to the creation of new legal 
rules and the establishment of new legal machinery. 
New criminal offenses must be defined and placed 
on the statute books; new courts must need be es- 
tablished and new officials are authorized to oper 
ate an increasingly complicated legal machinery 
and having thus treated the symptoms without 
discovering the disease, we turn to other activities 
until again, disturbances in the processes of law 
enlorcement stir us toa repetition, in varied form, 
ot the old and often tried remedies. 

Lhe time has long since come when the Amer- 
ican Bar should take a positive leadership in the 
movement for improvement of law administration 
in the United States, not merely by the creation 
of new legal rules and new legal machinery, but by 
the study of the underlying torces which atfect the 
processes of law administration; by the stimulation 
of that popular and official morale which are es 
sential to the due execution of the laws and by the 
curtailing of those forces which tend to break down 
the morale of law enforcement agencies. 

By far the most important ot these agencies is 
the Bar itself, for to it is committed the due and 
orderly presentation of the causes of litigants and 
the aid of courts in determining the rights of liti- 
gants. We can never hope to have our laws exe- 
cuted with that dignity, eficiency and integrity 
which command the popular respect and support 
which must lie at the foundation of every system 
of justice unless we have a Bar whose membership 
commands respect by its character and its attain- 
ment. That is a fundamental fact which this asso- 
ciation ignored until its notable action in adopting 
the report of its Committee on Legal Education in 
1921 when, for the first time, it committed itself 
unreservedly to the proposition that there should 
be a materially higher educational standard for 
admission to the Bar and that it should be made 
uniform in all the States. 

lor full a generation, especially in the larger 
cities of the country, we have progressively lowered 
the tone and standards of the Bar, through the 
increasing numbers of those entering the legal pro- 
fession who are without the adequate technical 
training and experience and without the back- 
ground of liberal education, experience and associa- 
tions which make for moral responsibility as well as 
develop the capacity for performing adequately the 
duties of the lawyer. Today in our urban com- 
munities, there is full recognition of this fact and 
of all its implications. In the more thinly popu- 
lated areas of our country, however, there is a 
reluctance to accept as true and to act upon, this 
obvious change in the personnel of our profession 
with its consequent affect on its corporate character 
and public standing. But the logic of events must 
sooner or later convince us all that the most im- 
portant step in the direction of improvement of 
the law on its administrative side, is by improve- 
ment in the training, character and morale of those 
to whom its administration is primarily committed, 
and unless we can take that step by convincing 
ourselves and the public that our profession ought 
to be and must be in a real sense a learned pro- 
fession, with a corporate sense of the dignity of 
its calling and a conviction of its duty to courts 
and the public, it is idle for us to lament the grow- 


~~ 
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ing loss of respect for law, or to hope that in any 
tundamental way we will secure permanent 1m- 
provement of our legal system either in the sub 
stance of its rules or in the effectiveness of thei 
execution. 

After the Bar as a whole, the problems of the 
due execution of the laws center upon those officials 
who under our system are especially charged with 
the duty of law enforcement. In a large measure 
the skill and integrity of law enforcement depend 
upon the functioning of those officers in the organ- 
ization and conduct of their offices. Yet less is 
known by the public of what goes on there than ot 
any other part of the machinery of justice, and as a 
profession we have done less to study and improve 
their functioning than we have done with respect 
to any other part of our system of law entorce- 
ment, 

Fundamentally there is no more reason why 
the office of the public prosecutor should be a 
political office than that of a Judge of the lederal 
courts, and yet infinite harm is done to the cause 
of law enforcement and good government in this 
country in consequence of the tact that that office 
is either frankly and avowedly political or in any 
event is peculiarly subject to untoward political 
influences. This fact, coupled with our inadequate 
administrative system or no administrative system 
at all in the conduct of those offices, is probably 
more responsible for the lax administration of law 
than all other causes combined. Lack of system 
in the assignment of work and handling of cases; 
inadequate office records; lack of available records 
of those who are second offenders; carelessness in 
the preparation of cases; in the filing and recording 
of affidavits; absence of the methods of fixing per- 
sonal responsibility which prevail in a well organ 
ized private law office; all encourage inefficiency 
and give latitude and opportunity for negligence 
and corruption. I venture the opinion that wher- 
ever there is laxity and inefficiency in law enforce- 
ment, that there these conditions will be found to 
prevail. With such possibilities ever present, we 
should not be surprised that the machinery of 
justice does not always work with that exactness 
and precision which the legal theory presupposes 
and that justice is evaded through delays; the 
nolle prosequi; the suspended sentence; through 
pleas of guilty to the lesser offence; through light 
or reduced sentence and the like. Nor should we 
be astonished that the number of crimes in propor- 
tion to the population is greater here than in those 
countries where law administration is further re- 
moved from political influences and conducted by 
a better ordered administrative system. 

There is opportunity here for study of our 
system of law administration both in our great 
schools of law and of political science and by our 
Bar. It is not beyond the powers of our Bar to 
find a way to curtail political influence in law ad- 
ministration and to convince the public that such 
curtailment is worth while. It is not beyond the 
capacity of the Bar of a country or a city or of the 
American Bar Association to demonstrate publicly 
how the office of public prosecutor may be organ- 
ized; how its records may be kept; how the public 
business may be carried on with dispatch and dig- 
nity and decorum so as to strengthen infinitely the 
average quality of the administration of public 
justice in this country 

There is room, too, for the study of the whole 


problem oi the adaptability of the machinery of la 
enforcement to the particular law to be enforce 
on the one hand and on the other of the adaptabilit) 
of both the law to be entorced and the machinery 
of enforcement to popular psychology, for it is just 
here that all too trequentiy we tail to bridge th 
gap between law and the enforcement of law. 

Nor need this study be confined to method 
of securing greater efficiency in law administra 
tion. It might well be directed to securing way 
and means of setting some limits upon those a 
ministrative devices which for nearly a generatio: 
we have been introducing into our legal system an 
which have steadily encroached upon individua 
liberty of the citizen. The extension of the activi 
ties of the Government into new fields, has devel 
oped enormously the machinery of administratio1 
and brought about the adoption of new administra 
tive devices in the supposed interest of ai 
expeditious enforcement of law without the em 
barrassment of inconvenient interference by the 
courts, This has been brought about by conferring 
upon administrative officials more or less arbitrary 
powers, the exercise of which constantly tends t 
narrow the common law rights and privileges ot 
the citizen. With this growth in Governmental 
activity and the consequent increase in the contacts 
of the Government with the private citizen, we, 
perhaps, cannot hope to preserve unimpaired the 
traditional privilege of the citizens to resort to 
the courts for the determination of his rights rathe: 
than to the non-judicial determination of adminis 
trative officers. But we will do well to remembe: 
that the most precious inheritance of the new world 
from the old is embodied in those fundamental 
notions of individual right and personal liberty 
under law which were the product of Eighteenth 
Century English Liberalism and which have found 
here their true expression in our Bills of Rights 
and in the first ten amendments of our Constitution 
\VWe must not permit so noble an inheritance to be 
carelessly squandered in our haste to promote effi 
ciency in our administration by the sacrifice of the 
liberty of the individual. The time was when ou 
profession was the first to assert and protect the 
sanctity of individual liberty against the assaults 
of arbitrary power and when Burke truly said ot 
it that it was ever ready “to augur misgovernment 
at a distance and to sniff the approach of tyranny) 
on every tainted breeze.” The bar, by virtue of its 
traditions, its training and its public obligations 
should be the zealous defender of individual liberty 
the first to protest the tyranny of the abuse of 
power and of official position, ever ready to scruti 
nize and resent the enactment of laws that arbi 
trarily encroach upon personal liberty and eager, 
by study and investigation, to find the way for the 
accommodation of our administrative system to the 
vital necessity of preserving and perpetuating in 
our law the fundamental principles of individual 
liberty. 

It is for the legal profession, too, as well as 
the publicist and the reformer to direct its atten 
tion to those phases of popular psychology which 
so profoundly influence the administration of law 
It is a truism that the enforcement of law cannot 
rise above its ultimate source in popular respect 
for law and for the institutions for law enforcement 
It is true also that justice and efficiency in law 
administration will on their side inspire respect 
and win popular support, once the nature and func- 
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hes between law and the legal control of action; 
the creation of a more skilltul and better trained 
personnel devoted to the daily task of law enforce 
ment; and back both, the motive force of a 
well informed, intelligent, public spirited citizen 
ship. 

It is axiomatic that a people, in the long run, 
will have meted out to them the kind of justice 
they We cannot hope that our people will 
prove themselves any exception to this rule. Not 
is the attainment of justice a mere matter of aspira 


of 


deserve. 


tion, however worthy it may be. To attain the end 
desired, aspiration must be guided by intelligence 


founded upon experience and accurate observation 
Upon our profession is placed the duty and re 
sponsibility for guilding the aspirations of out 
people for a wise, just and efficient administration 
of our laws. Let us recognize that that duty can- 
not be discharged alone by the philosophical per- 
fection of legal doctrine, worthy and necessary 
is that enterprise. We cannot perform that duty 
by the mere creation of new legal rules and the 
reformulation of old ones. The end sought must 
be achieved by a greater emphasis on the study of 
the problems of law administration, conceived and 
carried on in the spirit of public service and public 
leadership and with something of the statesmanship 
which glorified our profession in the golden days of 
the organization of our constitutional Government 
and the creation of our aemeness system. 


as 


hanes and Edinburgh 

“If Edinburgh cannot produce a roll of names com 
parable to the long list of students of the Inns of Court 
in England who played a part in American history, she 
has had interesting connections with the United States. 
In 1754 the University of Edinburgh conferred the 
honorary degree of Doctor of Laws on ‘Colonel Lee, 
Virginia,’ the father of the great General Robert Lee 
‘it being understood that the said Colonel Lee was to 
give £50 sterling to the Library.’ His cousin, Arthur 
the Virginian Whig, was educated at Eton, and 
was a member both of Lincoln’s Inn and of the Middle 
Temple. He came to Edinburgh, and graduated in 
medicine in 1764. ‘He was an old companion of mine, 
wrote Boswell, ‘when he studied physic at Edinburgh.’ 
He had differences with Franklin, who could not en- 
dure his ‘very magisterial airs.’ Franklin, indeed, has 
said that the ‘disputatious turn’ is a habit seldom found 
in people of good sense ‘except lawyers, University 
men, and men of all sorts that have been bred at Edin- 
borough.’ Franklin himself received the freedom of 
Edinburgh. The number of American students at 
Edinburgh about the time of the Seven Years’ War 
is remarkable. In 1765 out of 13 medical graduates 5 
\merican.”—The Scotsman (Edinburgh). 
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The Paris Visit 


We trust to print in our next issue an account 

the visit of the members of the American Bar 
\ssociation to Paris as guests of the Bar of that 
city, on July 29, 30 and 31. A well-known member 
of the American Bar who went over to Paris ha 
promised to prepare the account, but it had not 
arrived at the time of printing this issue. Over 
six hundred American lawyers and their ladies— 
just double the number anticipated—made the visit 
to the French capital and greatly enjoyed and ap- 
preciated the many courtesies which they received 
there from their French brethren. 
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Apportionment of Joint Rates Among Carriers—Transportation of Natural Gas from St 
to State and Sale in Wholesale Quantities to Distributing Companies Is Interstate Com 





merce 


By EDGAR 


Carriers, Apportionment of Joint Rates 

The annual reports filed by the carriers with the In- 
terstate Commerce Commission are not of themselves evi- 
dence, and on a hearing to adjust rates the Commission 
must formally introduce such portions as it deems material. 

In readjusting a division of joint rates the Commission 
cannot rely on the aggregate result of the movement of 
traffic, but must consider the individual joint rates and 
their division. 

United States et a \ if 
Co. et al., Adv. Ops. 593, Sup. Ct. Rep. 565. 

When the Kansas City, Mexico & Orient 
road system was about to cease operation because 
its revenues were insufficient to pay operating ex 
penses, the Interstate Commerce Commission un 
dertook an investigation into its financial condition 
The thirteen carriers whose lines made direct con 
nection with the Orient were parties to the investi 
gation. It resulted in an order reducing the share 
of these connecting carriers on all interchanged 
traffic by a fixed per cent, and increasing the share 
of the Orient by that amount Before the 
went into effect the thirteen carriers brought this 
suit in the District Court for the District of Kansas 
to enjoin the enforcement of the order. The court 
granted a perpetual injunction. On appeal, the 
Supreme Court considered four distinct objections 
of the carriers as to the validity of the order. Two 
of the grounds urged the court found without merit, 
but for the other two reasons, indicated in the above 
caption, the court held the 1 


Southern Ry 


Wiehe ¢ 


rail 


order 


order rightly restrained 
as void, and therefore affirmed the 

Mr. Justice Brandeis delivered the opinion « 
the Court. ontentions as to the 
invalidity of the order he held that the lower court 
had not abused its discretion in denying a motion 
to dismiss, because plaintiffs had not waited to 
bring the suit until after exhausting the adminis 
trative remedy afforded by petition for rehearing 
before the full Commission The order had been 


decree 


t 


Before considering ¢« 


issued by Division 4, consisting of four members 
lhe learned Justice said 
In the absence of a stay, the order of a division is 
operative ; and the filing of an application for a rehearing 
does not relieve the carrier from the duty of observing 
order. Despite the failure to apply for a rehearing, the 


court had jurisdiction te entertain thi 
Whether it should have denied 


s suit (citing cases 


relief until all possible ad 


ministrative remedies had been exhausted was a matter 
which called for the exercise f its judicial discretion 
We cannot say that, in denying the motion to dismiss, the 


discretion was abused 


Referring to the Nez yland Divisions Case 
261 U.S 194. 201, 202, the learned Justice held there 
was no defect of parties by reason of the failure of 


the Commission to make all carriers who were par 


BRONSON 


Limited Partnerships—Eminent Domain Proceedings Against State Property 

—Inspection of Books and Papers of Federal Trade Commission 
Corpus and Res Judicata—Bankruptcy Court Jurisdiction 

Composition in Bankruptcy 


Habeas 
Benefit of 


Equitable Liens 


TOLMAN 
ties to the thr ugh rates respondents etore it ] 
order directly affected only the thirteen direct] 


connecting carriers 

Further, he held that the order was not ma 
on an improper basis. The Commission might ¢ 
the weaker road a division 
merely between the parties would suggest, becat 
of the intervening interest of the public in th 
tenance of an adequate transportation system 
learned Justice said: 


larger than 


e i 


Relative t the only f: 
considered in determining just divisions The 
must consider, whether a_ particulas 
originating, intermediate or delivering line the efhcien 
with which the several carriers are operated; the am« 

or revenue required to pay their respective perating ex 
taxes, and a fair return on their railway propert 
the importance to the public of the transportation servic 


cost Of service 1s no 


also, 


penses 


of such carriers; and other facts, if any, which woul ° 
ordinarily, without regard to mileage haul, entitl 
carrier to a greater or less proportion tha another 


oilnt rate 
Nor was he of the opinion that it was arbitt 
action to confine the reduction of rate divisions 
the thirteen carriers which had physical con: 
with the Orient: 











These connecting carriers have a demonstrable 
having the operation of the Orient ntinued. Otl 
arriers doubtless have an interest; but it less certa 
It is open to any of these thirteen carrier 
proceedings before the Commission with a view t cur 
a partial distribution of their burden ar g other 


necting Carriers 
But it was held that the order was 

the finding rested partly upon facts contained in t 
annual reports filed with the Commission by tl 
carriers, and these reports were not formally put 
lhe Commission’s examiner had merely 
served notice that it would be necessary to refer t 
tl reports. The learned 


void becau 


evidence 


e annual Justice said 





It 1s ht to justify the procedure followe t 
clause in Rule XIII which declares that the “¢ 
will take notice of items in tariffs and annual 
periodical reports of carriers properly le.” 


lause does not mean that the Commission will tal 





' " > ; 1] 
notice of all tl 


ic 
es it purport t 


retet 





facts contained in such document 
relieve the Commission from introducing 


y specific ence, such parts of the reports as it wishe 








treat as evidence It means that as to these items tl 
» occasion for the parties to serve coy The object 
the use of the data contained in tl ual ports 1s 
t lack of authenticity or untrustworthiness. It is tl 
the carriers were left without notice of the evidence wit! 
which they were, in fact, confronted, as later disclosed by 
the finding made. The requirement that in an adversa 
proceeding specific reference be made essential t tl 
preservation of the substantial rights of the parties 
It was further objected by the carriers that tl 
record did not contain any tariffs showing indiv 
ual joint rates or their division Che Commissior 
answered that data dealing with the traffic in tl 





gegregate would support a finding as to the ind 
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Y Justice said on this 
) - : 
The argum sound. The power conferred by 
gress on the Commission is that of determining, in 
ect to eacl what divisions will be just 
nce of it or divisions, said to be typical 
ll. affords a f a finding as to any one. But 
ig e apt Z cannot be inferred 
eve existing t « ry nt rate 1s unjust 
etween | ¢ he aggregate result 
e movement of the traffic on joint rates appe we to be 
t. Thes gereg ( hould properly be take 
dera { s t was not proper 
ept tl ute I vj idence as to 
rhe case ‘ i by Mr. Clifford Histed tor 
receiver otf the Orient, by M1 |. Carter Fort for 
e Interstate Commerce Commission, and by 
lessrs | | Nortot ind M (>. Roberts for the 
ecting 1¢ 
Interstate Commerce 
The transportation of natural gas from one state to 
another and its sale in wholesale quantities to distributing 
companies for re-sale to local consumers is interstate com- 
merce free from state interference. 
Missow , wrett v. Kansas Natural Gas 
Adv Ops. 5 Sup. Ct. Rep. 544 
The Kans tural Gas Company was en 
iged in producing gas in Oklahoma and Kansas, 
ransporting it | means of pipe lines from Okla- 
ma into Kar | from Kansas into Missouri, 
id in each Stat elling it in wholesale quantities 
. to distributing mpanies that in turn sold it to 
ocal consumers he company proceeded to raise 
ts rates witl t the authority of the public utility 
mmissions of Missouri and Kansas. Three suits 
sulted, 11 these States sought to prevent 
e increas¢ f them were brought in Fed 
| courts, bot vhich concluded that the trans- 
tatio1 vas interstate commerce free 
om state interference, and which therefore denied 
relief. Their action was, on appeal, affirmed by 
e Supreme f the United States. The third 
solidated ein the decree was reversed, 
me by w from the Supreme Court of 
insas whik nceded that the business was 
ubject to Fede control, but had held that in 
he absence of ngressional regulation, it was 
ithin the regulating power of the State. 
Mr. Justice Sutherland delivered the opinion of 
e Court \fter referring to the familiar distinc- 
between 11 ntal restraint effected by State 
culation in the absence of congressional interfer- 
nee, and direct irdens restrained by the com- 
erce claus« \ force, he considered the 


The sal ' ery here i n inseparable part of 


transactio1 te commerce—not local but essen- 
ally national ter ind enforcement of a selling 
ice in sucl tion places direct burden upon 
h commer 1 tent with that freedom of inter 
tate trade wl Vas th purpose of the commerce 
lause to s ! reset [t as though the Com 
nission sto¢ t tate li ind imposed its regulation 
ipon the final st he proce at the moment the inter- 
tate mm he State and before it had become 
part of the g mass of property therein 
Distinguishing cases cited wherein the gas was 
Id directly t nsumers, he said: 
The business of supplying, on demand, local consumers 
2 loca though the gas be brought from 





another State 


for distribution directly from 


nterstate mains nd this is so whether the local distribu- 
» he m hwy ¢ transporting company or hy independ- 
list ting In such case the local inter- 


est is paran nd the interference with interstate 
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commerce, if any, indirect and of minor importance. But 
here the sale of gas is in wholesale quantities, not to con- 
sumers, but to distributing companies for re- sale to con- 
sumers in numerous cities and communities in different 
States. The transportation, sale and delivery constitute 
an unbroken chain, fundamentally interstate from begin- 
ning to end, and of such continuity as to amount to an 
established course of business. The paramount interest 
is not local but national, admitting of and requiring uni- 
formity of legislation 
The case was argued by Mr. Frank E. Atwood 
for the State of Missouri, by Mr. J. W. Dana for 
the Kansas City Gas Company, by Mr. Richard D. 
mS for the Kansas Natural Gas Company, and 
by Mr. Fred S. Jackson for the State of Kansas ex 
rel. A, E. Helm, attorney for the Public Utilities 
Commission of the State of Kansas 
Partnerships—Limited Partnerships 
Under the recent Illinois partnership acts persons who 
act as and erroneously believe themselves to be limited 
partners are not liable to creditors as general partners. 


Gile s et al. v. lette et al Adv. Ops. 181, Sup. 


127 


(Ct Rep. 157. 

The limited space permitted this review does 
not allow of the presentation of sufficient of the 
facts in this case to make the question for decision 
entirely clear, and reference must be made to the 
statement by Mr. Justice Butler or to the full 
count contained in the opinion of the Circuit Court 
of Appeals (281 Fed. 928). Marcuse had been a 
member, and Morris had been an employee, of a 
bankrupt brokerage firm. Desiring to carry on the 
business of this firm, Marcuse and Morris undertook 
to organize a general partnership, with six other 
individuals as limited partners. This plan, which 
included a trust agreement whereby Marcuse was 
to issue trust certificates to pay off the debts of 
the old firm, was not consummated because it was 
learned that the New York Stock Exchange would 
not admit to membership firms having more than 
two limited partners. Instead, a partnership was 
formed wherein Marcuse and Morris were general 
partners, and Hecht and Finn were limited partners 
As a part of the arrangement Hecht and Finn exe 
cuted a trust agreement by which trust certificates 
were issued to them and to the other four persons 
interested, who each contributed cash, and by which 
a trust company was to receive the share of Hecht 
and Finn in the profits of the partnership and to 
distribute it to the certificate holders. This part- 
nership was formed under the Illinois Limited 
Partnership Act of 1874. This act provided that no 
limited partnership should be deemed to have been 
formed until the certificate should be filed in the 
office of the county clerk. The certificate of the 
formation of the Marcuse and Company partnership 
was filed July 2, 1917, and on this day the partner- 
ship began to do business. But on the previous 
day the 1874 act had been repealed and the Uni- 
form Limited Partnership Act substituted. This 
act does not allow limited partnerships for broker- 
age businesses, and no attempt was made to or- 
ganize under it, On March 11, 1920, petitions in 
bankruptcy were filed against Marcuse and Com- 
pany and a receiver appointed. In accordance with 
Section 11 of the Uniform Limited Partnership 
Act, Hecht and Finn renounced their interest in 
the profits of the business and returned all divi 
dends paid on the capital contributed by the cer- 
tificate holders. 

The question was thus presented as to the 
status of Hecht and Finn and of the four other cer 
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tificate holders in view olf the new Li 


tl ese tacts 
ited Partnership Act, the 
Partnership Act which took effect the same day 
The Circuit Court of Appeals for the Seventh Cir 
cuit held that only Marcuse and Morris were gen- 
eral partners, and on writ of certiorari the Supreme 
Court affirmed the decree of the Court of Appeals 
Mr. Justice Butler delivered the opinion of the 
Court. By the law of Illinois the question of part 
nership as between the parties is one of intention 
to be gathered from the circumstances 
Here, said the learned Justice, Hecht and Finn had 
the co-partne rship and thet 


the profits was not enough 


Uniform (General) 


and 


{ 
| 


facts 
I 


no authority to act for 
mere right to share in 
to indicate an intent of Hecht and 
general partners. The learned Justice 
As to third parties, held 
general partners. 
Section 16 of 
Act provides that 
himself, or consents t ! 
one, as a partner in existing partnership he 
is liable to any such person . who has, on the 
of such representation, given credit t he actual or 
parent partnership, 
tion or consented t 
he is liable ai 
of Hecht or Finn t public. 
contrary, they were published to the world as 
partners. It is true that they were not. But no 
could have been misled to his vantage by the state 
ment that they were. Representation on mistaken belief 
that they were limited partners was not a holding out as 
general partners. The lack of power of a limited partner 
ship created under the later act to brokerage 
business gives no additional signif represen- 
tations. The firm was not held out as been or 
ganized under that act. The failure the or 
ganization did not injure any persons dealing with the 
firm. Creditors are as well off as if the limited partner 
ship had been perfected. The handed over b 
Hecht and Finn was not withdrawn. Hecht and Finn did 
not intend or agre¢ general partners. The 
things intended and done do not cons a partnership 
Moreover, he the opinion that Hecht 
and Finn were entitled to the benefit of Section 
11 of the Uniform | ‘artnership Act, 
provides that persons general partners 
they promptly renounce their interest in the busi 
He said: 
Section 11 is The 
ence of a partnership not essential 
in order that it shall apply e language is compre 
hensive and all cases wh has contributed 
to the capital of a business conducte: partnership or 
person erroneously believing that he a limited partner 
It ought to be construed lil appropriate 
regard for the legislative from the 
strictness of the earlier (citing 


Its application 
ttemp rganize a limited 


I inn to become 
then 


liable as 


said 
they cannot be 
Partnership 

represents 
any 


the Uniform ( neral ) 
When a 


another 1 senti 


pers 


iw him t 


faith 
ap 
such representa 
a public manne 
I representatio1 
On the 
limited 


person 


disac 


carry on a 
cance to the 
having 
complete 


$190,000 


‘ } me 


titite 


was ol 


imited whicl 


are not 


ness, 
broad and | exist 
limited 


covers 


erally with 


pury relieve 
statutes and decisions 
cases). restricted to cases 
where there was an a 
ship under that act 

Finally, the learned Justice held that from the’ 
Hecht Finn not liable as 
necessarily followed that the 


certificate holders 


pariner 


conclusion that and were 


general partners it 
other respondents, the 
could not be held liable 
Che case was argued by Messrs. William Burry 
and Guy M. Peters for the creditors and by Messrs 


Buckingham and Horace Tenney 


ut othe I 


as sucl 


George T. Kent 


for the supposed partners 


States—Eminent Domain 


Land acquired in one State by another for a railroad 
yard is held in a private capacity; as to that property the 
State cannot claim sovereign immunity, and the land is 
subject to condemnation like that of a private individual. 


\SSOCIATION JOURNAI 


State of gia v. Caty « rattas 1, Ad 
Ops. 399, Sup. Ct. Rep. 369. 

The original jurisdiction of the Supreme Cour 
was here invoked by the State of Georgia in 
suit against the city of Chattanooga. 
built a railread from Atlanta to Chattanooga, a1 
in addition to the right of way within Tennessee 
had acquired land in Chattanooga for 
Through 


lié } 


rgia ha 


Georg 


termi! 
station and railroad yards. t 
the city now proposed to extend a street 
fore had begun condemnation proceedi 
bill Georgia asked that Chattanooga bx 
from appropriating its land, claiming tl 
had not been authorized to condemn | 
devoted to a public use, and that Georgi 
consented to be sued in the courts of 
Che Supreme Court granted a 
the bill. 
Mr Justice Butler delivered the 
uurt. He said first: 
The power of 
grantee, to take land for 
that sister State 


poses. aving acquired 


motion 


lennessee, or of Chattar 
a Street 1s not 
the land f 
land in another 


private 


tact owns 


purpose Or wusl mma capaci 
immunity or privilege 
terms 
acquire 


claim no 


its expropriation. The 


on which 


Georgia permission to and u 
Georgia's acceptance amount to consent 
be made a party to condemnation procee« 
acquired by one State in another State is h« 
the latter and to all the incident 
ownership. The proprietary right of the 
does not restrict the power of 

of the State land is 
Tennessee by giving Georgia 
line of from the state 
t surrender any of 1 i 
the 


t 
lit 
il 


laws of 


or modify 


: 
wherein the situated 


permissio1 
railroad boundary 
did ne rritory 
rovernmental 


ts g 


power ove! 


lands to be acquired by Georgia 


Phe 


essee 


sovereignty of Georgia was not 
Its 
taking. It occupies 
private corporation authorized to own ar 
road; and, as to that property, it cannot 
privilege or immunity (citing cases). | 

essee has power to open roads and stre« 


y Georgia. 


enterprise in Tennesse: 


the same position 


road land owned b 
He adduced 
ported the contention that Georgia had 
to be sued in the courts of Tennessee in 
of its railroad property in that state; but howeve: 
that might be the learned Justice was 
that the court had jurisdiction in 
matter of condemnation: 


Tennessee decisions which sup 
| consented 


respe ct 


the opinior 


Tennessee 


Notice was given to Georgia as a nor 
lication. Having divested itself of its sover 
and having taken on the character of thos« 
railroad business in Tennessee cast 
liable to condemnation as that 
is limited to, the same remedies 

like property in Tennesse« rt 
city to condemn does not depend upon the 
suability of the owner. Moreover, the a 
Georgia of the permission given it to acquire the 
land in Tennessee is inconsistent with an assertion of 
own sovereign privileges in respect of that land i 
cludes a claim that it is not subject to taking 
of the public, and amounts to a consent 
condemned as may like property of others 

Finally, he held that the bill sh 
missed for want of equity because Georgia could 
make the defense here offered in the condemnation 
proceedings, and thus had a plain, adequate and 
complete remedy at law 

The case was argued by Mr. San 


(citing 
there is as 
it has, and 
owners of 


railro 


that 












































































Chattanooga and by Messrs. George M. Napier 
William L. Frierson for Georgia, 


Federal Trade Commission—Inspection of Books 
and Papers 
The Federal Trade Commission may not require the 
roduction of papers of corporations against which it is 
proceeding without showing some ground for supposing 
that the documents contain evidence. 
Fe di ral ] rad MISSION VN 1 nerican Tobac« v 
Adv. Ops. 382, Sup. Ct. Rep 


Section 9 of the \ct of September 26, 1914, 





311, 38 Stat. 717, 722, gives the Federal Trade 
mmission the right at all reasonable times to 
<amine and copy any documentary evidence of 
corporatio! eing investigate d or proceeded 
vainst, and empowers the Commission to invoke 
e aid of the District Court to compel production 
such evidence Che Commission was directed 
a Senate res tion to investigate the tobacco 
situation as to domestic and export trade, with 
irticular reference to market price to producers, 
et The Commission filed petitions for writs of 
indamus to compel the de fendant corporations 
produce their records and correspondence. The 
petitions were denied by the District Court for 
e Southern District of New York, and its judg- 
ents were f error, affirmed by the Su- 
reme Court 
Mr. Justi folmes delivered the opinion of 
he Court rhe Senate resolution, he pointed out, 
is not bas« alleged violation of the Anti 
rust acts vithin the 1 quirement of the \ct The 
irned Ty irt 
The ( ] i ited right of acces 
the re r witl reterence to the possible 
istence pr iolat Section 5 
The mere fact f carrying on a commerce not con- 
ned within State lines and of being organized as a cor- 
poration do not mal mens affairs public as those of a 
railroad company now may be (citing case) Anyone who 
respects the spit s well as the letter of the Fourth 
Amendment vw loath to believe that Congress in 
tended to author f its subordinate agencies to sweep 
ull our tradition nto the fire (citing case). and to direct 
fishing expeditior to private papers or the possibility 
that they ma lose evident f crime. We do not 
discuss the quest whether it could do so if it tried, as 
nothing short of t most explicit language would induce 
us to attribute to Congress that intent. The interruption 
of business, th ible revelation of trade secrets, and 
the expense that npliance with the Commission’s whole 
sale demand w uuse are the least considerations It 
s contrary to the rst principles of justice to allow a 
search througl | the respondents’ records, relevant or 
irrevelant, in t pe that something will turn up 
The right ss given by the statute is to doc- 
umentary evidet not to all documents, but to such 
documents as are evidence. The analogies of the law do 
not allow the party wanting evidence to call for all doc 
uments i rder to see if they do not contain it. Some 
ground must vn for supposing that the documents 
The cases re argued by Special Assistant 
to the \ttorne (seneral James A Fowler for the 
Commission, | Mr. Junius Parker for the Amer 
ican Tobac Company, and |] Mr. William D. 
(suthrie for P. Lorillard Compan Inc 


Criminal Law—Habeas Corpus, Venue 

In the federal courts the doctrine of res judicata does 
not apply to a refusal to discharge a prisoner on habeas 
corpus; but on consideration of a second petition weight is 
to be given to a prior refusal to discharge. 

Under Section 215, Criminal Code, one may be tried 
for using the mails to defraud in the district where the letter 
was delivered. 


RevieEW OF RECENT SUPREME CourT DECISIONS 641 


B. 1. Salinger, Jr., v. Loisel, Adv. Ops. 605, Sup. 
Ct. Rep. 519. 

B. I. Salinger, Jr., was indicted in South Dakota 
for using the mails to defraud. The offense was 
alleged to have been committed in the southern 
division of the South Dakota federal District. The 
court to which the indictment was returned was 
sitting in the western division, but the grand jury 
had been authorized to make due presentment of 
offenses committed in any division. The court 
remitted the indictment to the southern division 
for trial, and a warrant was issued for Salinger’s 
arrest. Then followed a long course of conduct 
whereby Salinger endeavored to avoid standing 
trial. After being arrested, giving bond to appear, 
and then jumping this bond, first in Iowa and then 
in New York, Salinger was again taken into custody 
in New Orleans. Here he sued out two writs of 
habeas corpus. Both were discharged, and Salinger 
prayed direct appeals to the Supreme Court, The 
court directed that the appeal should operate as 
supersedeas on Salinger’s giving bail. Neverthe- 
less, the marshal again took Salinger into custody 
under the same warrant of removal, or rather under 
a third copy of it, for it had been issued in tripli 
cate. A third habeas corpus writ was discharged, 
and the action of the Circuit Court of Appeals in 
affirming the decision was reversed by the Supreme 
Court, to which this third case likewise came, be 
cause there was but one proceeding for removal, the 
three warrants were in substance one, and the super 
sedeas stayed its execution. But the principal part 
of the Court’s opinion has to do with the other 
two habeas corpus cases. With regard to these 
the Court affirmed the judgments discharging the 
writs, and directed that Salinger surrender him- 
self into custody for removal under the warrant 
theretofore issued 

Mr. Justice Van Devanter delivered the opinion 
of the Court. The Marshal contended that the 
doctrine of res judicata should be applied because 
in the earlier New York proceeding, in which Sal- 
inger had petitioned for habeas corpus, the right 
to arrest and remove Salinger was questioned on 
the same grounds as here, and had there been 
upheld. The learned Justic said: 


We are unable to go so far. At common law the 
doctrine of res judicata did not extend to a decision on 
habeas corpus refusing to discharge the prisoner. The 
state courts generally have accepted that rule where not 
modified by statute; the lower federal courts usually have 
given effect to it; and this Court has conformed to it and 
thereby sanctioned it, although announcing no express 
decision on the point. . . 

But it does not follow that a refusal to discharge on 
one applicaticn is without bearing or weight when a later 
application is being considered ‘ 

The federal statute (sec. 761, Rev. Stat.) does not 
lay down any specific rule on the subject, but directs the 
court “to dispose of the party as law and justice may re 
quire.” A study of the cases will show that this has 
heen construed as meaning that each application is to be 
disposed of in the exercise of a sound judicial discretion 
guided and controlled by a consideration of whatever has 
a rational bearing on the propriety of the discharge 
scught Among the matters which may be considered, 
and even given controlling weight, are (a) the existence 
of another remedy, such as a right in ordinary course to 
an appellate review in the criminal case, and (b) a prior 
refusal to discharge on a like application. 

Passing to objections urged against removal, 
he rejected the contention that Salinger could not 
be tried in South Dakota, where the letter was 
received, but only in Iowa, where it was mailed 
The old statute merely made it an offense to mail 
a fraudulent letter, but Section 215 included the 
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clause “or shall knowingly cause to be delivered 
by mail according to the directions thereon.” Sal 
inger contended that the introduction of this clause 
was not of significance here. But the learned Jus 
tice said: 

That clause plainly provides for the punishment of th 
deviser of the scheme or artifice where he causes a letter in 
futherance of it to be delivered by the mail according to th« 
direction on the letter. This is done by way of enlarging 
original definition of the offense, the clause dealing with 

} 


] being 


the placing of such a letter in a mail depositary 
retained. Evidently Congress intended to make the statute 
more effective and to that end to change it so that wher: 
the letter is delivered according to the direction, such 
wrongful use of the mail may be dealt with in the distri 
of the delivery as well as in that of the deposit. A letter 
may be mailed without being delivered, but if it be delivered 
according to the address, the person who causes the mail 
ing causes the delivery. Not only so, but the place at 
which he causes the delivery is the place at which it is 
brought about in regular course by the agency which 
uses for that purpose 

He likewise held that under Section 53 of 
Judicial Code, requiring prosecution of crimes 
offenses to be had within the division where the 
same were committed, the finding and return to 
the indictment are not required to be within that 
district, the word “prosecution” comprehending 
only the proceedings had after the indictment is 
returned. 

The case was argued by Mr. B. I. Salinger fot 
Salinger, Jr., and by Special Assistant to the 
Attorney General Alfred A. Wheat for the federal 
authorities 


In Wong Doo v. United States, Adv Ops 611. 
Sup. Ct. Rep. 524, an alien ordered deported pre 
sented a petition for habeas corpus, relying on two 
grounds. He offered no evidence in support of the 
second ground. The petition was dismissed. He 
then presented a second petition, relying wholly 
on the second ground. The District Court ruled 
that the doctrine of res judicata applied and dis 
missed the petition, The Circuit Court of Appeals 
for the Sixth Circuit affirmed the judgment. The 
Supreme Court held that the result was right for 
the wrong reason and affirmed the judgment. Mr 
Justice Van Devanter said, referring to Salinge: 
Y. Loisel { supra } 

It therefore must be held that in this case the courts 
helow erred in applying the inflexible doctrine of res 
judicata. But it does not follow that the judgment should 
be reversed; for it plainly appears tl the situation was 
one where, according to a sound judicial discretion, con 
trolling weight must have been given to a prior refusal 
The only ground on which the order for deportation was 
assailed in the second petition had been set up in the first 
petition. The petitioner had full opportunity to offer proof 
of it on the hearing on the first petition; and, if he was 
intending to rely on that ground, good faith required that 
he produce the proof then. To reserve the proof for us« 
in attempting to support a later petition, if the first failed. 
was to make an abusive use of the writ of habeas corpus 

The case was argued by Messrs. William ] 
Dawley and Jackson H. Ralston for Wong Doo, 
and by Mr. George Ross Hull for the United States 


Bankruptcy—Jurisdiction 

The bankruptcy court has not jurisdiction to adjudicate 

by summary proceedings controverted rights as to preperty 
not in the possession of the trustee. 

Taubel-Scott-Kitzmiller Co 

Adv. Ops. 415, Sup. Ct. Rep. 3% 
\ creditor of the Cowen H 
covered a judgment against the company, and « 


siery Compan 


cution was levied on personal property of the de 
fendant. The sheriff took and retained possession 
Within four menths after the levy, wel 
Company filed a voluntary petition in 
and was adjudged a bankrupt. Its tru 
by summary proceedings before the referee t 
the lien created by the levy declared 
subdivision (f{) of section 67 of the 
\ct. The judgment creditor then aske 
Court to stay the proceedings bef 
contending that he did not have 
cause neither the bankrupt nor his 
possession of the property. The Distri 
tained the contention and granted thi 
Che Circuit Court of Appeals for the Se 
reversed the judgment, but, on writ 
its judgment was in turn reversed by 
Court 
Mi Justice Brandeis delivered 
the Court He concluded that Cor 
conferred upon the bankruptcy court 
as this, jurisdiction to adjudicate the 
rights by summary proceedings. ( 
might accomplish this by conferri 
over the person in whose possession 
he learned Justice examined the 
sions of section 67, and from this e» 
cluded: 
Wherever t bankruptcy court 
ould, under the t of 1898, as origit 


can now, determine in a summary proceedit 


involving substantial adverse claims of 
division (e) of tion 67, under subdivis 
60 and under bdivision (e) of secti 
as¢ where lacked possession ( 
ourt, under the law as originally enact 
(without consent) adjudicate in a sumn 
the validity of a substantial adverse clain 
The trustees contended that 
sion (1) expressly empowers the 
to order that a lien void as against 
be preserved for the benefit of the estate 
was given, by implication, jurisdiction 
whether the lien is void. The learned 


he argument pro upon a misapy 

ture and purpose of the clause in quest 
confer jurisdiction. It confers substant 
rights, effected by means of subrogat 
property interests which the bankrupt 
time of filing the petiti Thus, an ex 
property, owned by the debtor at the tim 
good as against a subsequent purchaser 
the trustee under (f), may be preser\ 
of the estate If the lien were not so 
eft resulting from nullifying it would 
haser. Subrogation is the process | 
tive right is made available Where 
owner of the property until the commer 
vankruptcy proceedings and the void li 
encumbrance on the property, there is 


} 
1 > 


“ ; 
ig it ut WW uch case it may 
strictly adjectiy powers conterred 


Nat a rel 


1 cloud upon 


+ h iff had 
he sherift had, 


taken excl 

and he 
ind control after adjudication 
trustees. The bankruptcy court, 
actual possession ol! the res ' 
judgment creditor was a substar t 
court, therefore, did not have constru 
the res. Neither the judgment creditor 
had become a party to the bankruptcy pr 
was no consent to the adjudication | 
court of the adVerse claim 

bjecti to the jurisdicti 


1 upon throughout 
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THE NEW ERA OF INTERNATIONAL 
GOVERNMENT 





> } | 
e Bases of the | 


nternational Government of the Old Era and the Era Immediately 


Preceding the World Upheaval Are Now Ignored or Repudiated, and the New 
Era [s Being Dominated by Considerations of Price and Frofit—Move- 


ments in Europe Today- 


A Policy for America* 





By Hon. JAMEs HAMILTON Lewis 


DUDRESSES iture as is the custom 
here, can s¢ nly as a suggestion No 
s} | +} 


man should pose on you the endurance 
essary to a complete development of a political 
sis or policy cept the limitation—I serve 
the essence n idea—and “if upon ye dwell 
ingle recollectio1 ipon ye dwell but a thought 


im content.’ 





When I ass to present you the observa 
ns on the theme of my assigned subject, I could 
have visioned the innovations that multiply 
the new era of international government. The 
iter only can | 1y—and in this I must pray 
as speaks the sponsor of “King Henry:’ 

i | SC ( 

: 
the subject New Era International 

vernment.’ 

Che ancient het beholding the philosopher 
oving from the gates of the Sacred City, de- 


inded: “Whither goest thou, and to what end? 


which came the reply: “I go to measure a new 
rusalem,” 

The old et ternational government rested 
the basis of Right f Nature ‘he intermediate 
1, preceding tl rld upheaval, was founded on 
clared Duty of People. Today botl the postu 
tes of the yeste1 s are ignored or repudiated 
hey give over t r once historic station to the 
| of Price 

From the milit balance of power sustained 
torce of alliance we now have the balance of 
ymmercial Supremacy enforced through the bloc 
international commercial alliance. This new ad 

enture is the birth of necessities. It springs from 
he wish for, or the need of, National Wealth, 
ither than that of Military Multiplication zealous 
conquest of 1 tory It recalls to us that in 
eece, ( General ( heating the 

) 1¢ S 98et ut t lebt S Id his 
ter Elphina to Callias wall ; good measure. 
ew in his v ( t rer around 

er decla 
\ t new tate 

‘ A ied 
Wher: the #3 < the re re 

We in Amer since our existence in the fam- 

f Nations, have ever given homage to that 
tem of International Government based on laws 

4 R \ 






me? S. Senator, Member Chicago (ill.) Bar 


defining Rights as drawn from the Commandments 
of God and the prescriptions of Christian govern 
ments. 

So, too, was this after the Roman Conquest, 
the avowed doctrine of those lands from which we 
draw our lessons of government, or with whom we 
held convention or alliance as fellows in purpose 
and aspiration. 

We Americans concur with Pascal, that Inter- 
national Government should be one of Justice—but 
that “Justice without force is powerless; with force 
is tyranny.” Lansing in his “Treatise on Sover- 
eignty” and Hughes in his Declaration on The 
Monroe Doctrine, affirm this creed as our American 
conviction, 

Andrew Weiss, for France and Switzerland, 
asserts that the new International Government 
commands that “We must substitute victorious 
realities of united force, commercial or judicial, to 
supplant the disappearing illusions of abstracts 
called ‘International Laws.’ ” 

The Italian, Ferrero, in his “Avérting Bar- 
barism,” writing for Europe, says: “The policy of 
equilibrium can only be achieved among powers 
great and small, with the smaller destined as satel- 
lites to the greater; or, there must be an alliance 
of the people of the European sphere based after 
something of a United States of Europe: and 
these,” says the historian, “resting only on an 
economic arrangement assuring exclusive privileges 
to its members.” 

Here we are met in America by the anticipa- 
tion of this realization in the utterances of former 
United States Secretary of State Root and in the 
confirmatory expression of ex-President Wilson. 
These prophesied that a new era would trade 
Rights of People for Trade of Countries. The an- 
ticipation of these home statesmen was on the yes- 
terdays put in words by the present Russian 
Premier, saying of Russia’s new era: “We must 
make our international reconstruction to rebound 
to our commercial reward, or it will work to our 
financial destruction.” Says this Russian spokes 
man: “We must be in the business of making others 
do business for us.” 

This philosophy forces us to recall the com- 
plaint of our American General, Pershing, to the 
innkeeper in one of the towns of France, when he 
inquired: “Why is your town paved with such 
sharp flint?” “Ah,” replied the hotel-keeper, “what 
else can you expect, Monsieur General :—our Mayor 
is a shoemaker.” 

We do not here condemn as we analyze—we 
ize the spirit of the scriptural pronounce 
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are pleased 
judges are now full agan 
we delight to affirm that 
mother! 
that N 
swayed more by bread and peace, 


na \ ) VWAy wanhurn 
d War ith Swinburne, we ¢ 


ment: “He who will no ire f his own house 15 
a heathen.” 

For the moment w ( nd the deta! 
adopted by the Nations their new standard 
international governmen 

England 


We turn to out 
years of suffering through 1m! easurable loss 
trade and the bearing unsupportable burdens 
taxation—the flounder rf | tate cross 
rents of political rapids—it 
preservation that England 
order of international govert 
a beneficiary of the | 
mutation. From tre: 
many and Russia intermutuality 

} ] 


rights measured by tl ¢ acknowledged 
1 


Cx hange 
Totanian £ 
Tricolor flutte 

: 


Law nerce of Czecho-Slovakia, Roumat 


Chese lands are compacted to pul 


among Nations to conserve rights of property al d t 
rees with Spain needs and trade demands from F1 


personal liberty England now ag 
he Near East. in tor pronts te France enjoyed iro 


grant of these nations military 


1 ¢ 


to support her in Morocco and t 
consideration of a preferet trade-compact as 
in a spirit 

under 


sured and war materials for defe 


1 


against rivals and co itors en. 
the by France lo these is now a ded 


magnanimity, contr: ) 
Rapallo Treaty, : ympact superseding the 


France witl issia and Roumat 
Peace Treaty of \ aill his new compact 1s 'rance 


\ financing 
established on the bs yf co ial privileg: ngland can b ipplemented « 
For these from Germany, Eng nd agrees to ust 
all benign efforts to avoid the | rdship imposed | new bond wi a 
n” to Allah merges with 


France in the Ruhr, and hat of Belgium, Italy a Zi 
; Seeing Kremlin, in the proclamation 


the fir lace with Turkey 


n the same 


arations 


rance in the matter of 1 pai 
the new spirit of trust al 1 faithfulness that 
course infused i1 

to the position 

Lausanne, now onced » Ri a tl lis consummation nov 
linquishment o ir-it té the guidance of 
debtedness due by i Englan lemet the exclusive commerce from the f 
‘n their stead the agreement of Siz » ma of Europe to the European spher« 


England a preferential 
beneficiary of concessions value for th tional government previously ol 
land plights her honor nf all the protection aren anslated into obligatio1 
and guarantees, that forn j d of the new gual ; 
fence through armies and 
as between Russia and F 
land 

When it 
England beat 
priation of © 
move, based on mutual p Tid »f comm 
be an alliance bett 1 England and France 
England will control the Cen il Commercial Continent tual prosperity of people instead 
of Europe, resting n the new nternational 1 0f @ of nations—zill bring the se two h 
guaranty of peace jor the assurance of profit gprs . j * : ; 

At this time we . distinguished Lord High tak yim meta 
Chancellor—Haldane—advising England to yield t friendship, and mold 
the twelve-mile limit of out Prohibition Law 
and seizure in the United States, and | 
that our new treati lv the 1 
four other larg 


( 


compacts with England All do 


space Ol 


istice, as 


and permit an 
and Sweden 
twelve-mile lin 
Lordship conclud 
United State 
seizures by 
he, “England LV 
off all her Ameri 

In this hop 
the words 


1761—thi 


she 


tiie 
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Dictus with her right hand Germany binds the new con 
tinent of trade with an international tie of govern 
the past that mental law that promises fruits of invention and in- 
in the com- genuity to all fields of mechanical use or needs of 
been her finance, in exchange for a guaranty of exclusive mar 
vith England kets to her products; and with this convention 
» Russia and supersedes all previous engagements of force or 
nts. While | power. Germany finds that to place a sphere under 
post at Genoa Obligations for a source of supply necessary to 
comment, and existence, is to guarantee that sphere Peace, and to 
rst of Nations, assure it Prosperity, as she announces with her 
through friend philosopher Goethe: 
lassic land of the “Wouldst thou give freedom to many 
f lu of soft lusci First dare to do service to many ; 
2ussia for the grain of her "Tis faith and service that secure individual life.” 
read might be bestowed upon Germany speaks through her new voice, “I seek 
s carried in behalf of Russia a new day—1 wish to do right to men—Give me the 
ly would be her friend as hand of Justice—Let me be of those who are ac 
ing toward Turkey or Asia. corded legal rights.” We unite with her in the 
yronounced the hour as one’ call for Justice. In the words of Sir James Mc 
rof and substituted the Intosh, “Give me civil justice, my Lords, and I'll 
uarantee of p1 s military policy, based on in- drive every tyrant from the realm. Deny it, and 
rnational law, t ne resting nm commercial con the pettiest despot can overthrow the liberties of 
bution the land.” 
\ll tl ( trated us that in the land We recall to Germany and her people the song 
| wrought and Gari cf Tennyson: 
international gov- “This is the truth the poet sings 
peace, under the To one sad note in diverse tones 
n riches of trade That men may rise on stepping-stones 
the threat of Of their dead selves 
. “er lo higher things. 
battleship 


rhts of snow-glistening Alps 

ranean, showers upon Shall we ask, “What is that cloud darkening 

f international gov the Globe of Life?” Hear Tolstoi reply: “It is the 

beneath the palms: swaggering Bear, that clutches the vitals of liberty ; 

drags them from the bleeding body of the torn and 

prostrate victim, and casts his shell to the wolves.” 

Russia, the monstrous!—the murderous !—the 

majestic!—She whose people after enduring gen 

erations of life-torturing infliction, fulfilled the 
prophecy of Byron, saying: 


Russia 


, and hearken to her 
cries out in the words of “Time at last sets all things even, 
If we do but watch the hour, 

; ; , ‘ There never yet was human power 
ry unto tne t their warfare 1s accomplished : Which could evade, if unforgiven, 
that their iniquit S| yned; that their land has The patient search and vigil long 


received at Jel har louble for all her sins.”’ Of him who treasures up a wrong.” 


comfort ye, my people! and 


German 
Maritime Ac 
11 and 1 na 1 into | rh] *ke > ¢ 2c ‘ 
> and “ty Y . px pat ne d \ ule j “Behold! the Lord Jehovah of Hosts 
eeking the flower of rejuvenation to refresh her Will lop the boughs with terror. 
tl Wirth Govern For the Lord hath given commandment concerning thee 
That no more of thy name shall be sown.” 


\ th the . Oo lechanics and Yet it is of this Russia we can hear wailing the 
| the fire-charred sacred damnation: 


prostrate peop! i the 
ment, succeed bet f the People’s Govern 
ment, gives over t lame rivelled codes of Neitz This Russia, in resentment to the United States 
» and Ludendorf and in their place Germany has _ for refusing recognition to her Soviet Government 
elled with the spirit of the United States and and cutting her from the immigration lists, denies 
d brotherhood are based passports to Americans, and withholds commercial 
ny forsakes the fury privileges of exploration to American prospectors. 
an international Russia assembles China and Japan with the appeal: 
nd manipulates that Russia “Are we not brothers in the East?—and united in 
pact to Japan, incorporate grief from a common wrong? Why should we be 
of Siberia \ll these are divided?” Russia conjoins all China, Japan and 
themselves to the new era of Japan’s seven Island Governments of the Pacific: 
ent after the example of that and conjuring in partnership Siberia—by assur 
th Russia; Germany then writes ances of new governmental privileges to her States 
f international government in Russia allies a population of two hundred million 
nechanics. Germany, at center the Cossack, Fast and West the trans 
and her war allies, Siberian and Tartar. 
hispers hope. She These new lands of new adventure in Repub 
n her carriages of lican Government have combined themselves in a 
signs to the East; pact heralding that “privileges of Government shall 
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rivileges of commerce.” 


go only to those who give | 


And they proclaim, “All favors denied those who 
give favors to those who do not extend favors to 
us.” 

Russia, in solemn session, unsheathing the 
Kris—and uncoiling the Knout—resolves that the 


policy of the United States, in excluding the Asiatic, 
is an affront to Eastern Civilization, and demands 
that it be rebuked by Russia as Director the 
New Asia. Russia demands that all not 
recognize the Soviet Government and at the same 
moment. do not privilege to Asia 
that is granted any lands of Europe—be deuied the 
privileges of the territory of Asia. That this policy 
will soon be the public announcement of a 
bined East fl upon current events will 


flection 
convince us. 


Here | summon and reflect o1 
our insecure situation as to aid or friendship from 
any of the late Allies of the United States in Eu 
rope. Remember that this new Asia has frightened 
France and England from offering any aid to the 
United States in any conflict between our land and 
Asia. This by the threat of taking all of Indo 
China and Cochin-China and Siam and the French 
Islands of the Pacific from France—and to re-take 
Shanghai, Hong-Kong and the Hankow spheres 


of 


) 
] who do 


, 
concede every 





com- 


any re 


use 


us all to 


from England. This is the meaning of the cry 
“Asia for the Asiatics.’ 
The new premier of France denounces the 


Asiatic exclusion policy of the United States. TI 

is his bid for friendship of the Asiatic lands. This 
revealed aspect of New Asia towards Europe dis 
closes the motive of the present Cabinet of Eng 


land, summoning a new Co1 nce of The Colonies 
for a “revised system of relations with the Asiatic 
countries and its people”—heralded in the summons 
as “those who are remembered gratefully for their 
contribution to Britain in the conflict for Anglo 


Saxon civilization on the Fields of Flanders.” 
Note that Russia, with ilert glance at a 
new destiny, sees in all this revolving confusion, 
the Asiatic lands pouncing on the Philippines and 
Hawaii. This prospect is en iged in the knw! 
edge that Japan possess¢ ery strategic island 
in the Central Pacific Oc Russia sees Jap 
commandeering China’s four hundred millions as an 


ally in common gri nfronting our forces 
on the shores of the s In this prospect Russia 


now rich 
forces between 
Behring Sea—to 
and Japan 


hopes to retake her former possession 
Alaska. It is in the division of « 
the South Pacific the Nort] 
our hoped-for confusion—that 


ut 
and 


Russia 


see their new era of conquest or compensation 
From this aspect of Russian-Asiatic development, 
the new Russia enjoys the acquisition of an inter 
national government based on trade _ privileges 
through an area of fifteen million square miles and 


through a populati n < millions 


All this 


f seven hundred 


new era government 


of Europe and Asi commans the United States, 
in some proper manner to “Prepare and Beware!” 
To those of mistaken mission—maddened by 
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at shall insure prosperity 
to all Nations of Earth. 

we will present out 

yy of Peace to Earth and 

Man each land fret- 

will offe: 

n of New Har 


dissension be 


1ello\ we 


he New 


adjudged by us, in sugges- 


nq ue ST Ol 


demand 


ritory ; ask no 
monopoly of 

scatter, 
Lleaven 


venerosities to 
that whicl 

and Faith 

ith interventi 


| 
Lal i€ 


we 
asks 
Then, as the 
n ot Brother 
iven freedom to 


n, 21 
clothed 


verty, 


the naked and fed the hungry of Earth; lined on 
the shores of time, we, as the Evangel doing the 
Service of God, will compose the strife of Nations, 
melt the suspicious of men, bring back to kinship 
the divided families of race, and circle in one round 
of Union a New Faith in a New World to a People 
Everywhere of New Hope. 

So, in the new era of international Government, 
our country will enter the New Temple with her 
brow bound about by The Commandments of God, 
bearing in her right hand The Sermon on the 
Mount and holding in her left hand The Constitu 
tion of the United States. Armored in this Trinity 
we advance as the Ambassador of Christian Civil 
ization; and if the World shall ring out the chal- 
lenge, “Who Comes !”—let us know that the whole 
arth in gladness will give the countersign, an 
swering—“Thank God, This Is America.” 
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Workmen’s Compensation for Diseases Due to Employment 


P. CHAMBERLAIN 
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on 
n te 
isked for compensation 
found that the disease 
from the wool he was 
his oyment. The 
rm happened to strike his eye and entered through 
into his system where t 

e Englist 


his systen 


germ 
ndling in t urse of emp! 
the disease developed 
cranted sation for in 
“accidents,” so the court was 
“ be attributed 


ompen 


to the word ‘accident.’” The judges thought that 
this disease was plainly attributable to the nature of 
the man’s employment. The anthrax germ is com 
municated to the human being from animal mat 
ter, principally wool and hides, and they thought 
that in this instance it was of a sudden origin and 
not a normal consequence of the work. They held, 
therefore, that the disease was the result of the 
accident of there being anthrax in a particular 
lot of wool and the germ finding lodgment in a por 
tion of the workman’s body through which it could 
easily penetrate into his system.’ 

Having settled that all diseases resulting from 
an accident were compensable, the British courts 
have been liberal in applying their act in such cases 
They have held that a heat-stroke sustained by a 
stoker in the stoke hole of a steamer and kidney 
due to a chill contracted while working 
waist deep in water were injuries by accident.2?, An 
interesting instance was one in which a seaman got 
sunstroke while painting his ship under a tropical 
sun. The Court of Appeals confirmed an award of 
the lower court ‘in the man’s favor, as they said he 
was exposed to a peculiar risk from the reflected 
heat 

The courts had had trouble enough settling the 
cases like these in which the injury only came after 
the accident and the man was a normal human being 
prior to the accident. However, few men are nor 
mal human beings; it has been said that a healthy 
man is one who has a disease of which he knows 
and takes care. What should be done, therefore, 
where the stoker died from the heatstroke because 
he was himself in bad health? Had he been a per 


disease 
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fectly well man he should not have suffered from chance” or “unexpectedly taking place,” or as 
the effort. The exposure alone was not the cause event that occurs on the instant rather than so 
of his death, but it was the exposure joined to his thing that continues or develops.” In applying tl 
sub-normal physical state. Notwithstanding these section the courts have held as subject to compe 
contentions the court granted compensation, Lord sation many common diseases where they wer 
Loreburn said, “To my mind the weakness of the some way the result of an accident. or exam] 
deceased which predisposed him to this form of an award for tuberculosis was sustained where t 
attack is immaterial. The fact that a man who has employe was working for his employer operating 
died from a heat-stroke was by physical debility crane and, to save himself from injury when a 
more likely than others so to suffer can have noth- ber broke, jumped into the river and cot 
ing to do with the question whether what has be- heavy cold and pleurisy from the exp 
fallen him is to be regarded as an accident or not.” * developed into pulmonary tuberculosis.° — 

Again a workman who had heart trouble died ‘°F death from pneumonia has been susta 
from an exertion which in the case of a man with the employee of a steel company was injured 
a sound heart would have been harmless. The court died | four days later of lobar pneumonia wi 
gave him compensation Consequently, the em- nother case an award for tuberculosi 
ployer takes the risk of the physical condition of : : 
each of his employes, so far as his duty to pay com and Shortly afterward developed pulm 
pensation is concerned. It was feared that as a culosis rgOm which he died within 
result workmen who were not in good condition accident Where there was medical 
would not be employed. Lord Shaw in his dissent tuberculosis resulted from a fall, a1 
in the case of the man with heart disease said: ™ade for the death.” 
“A new peril will have been introduced into the, Other state courts have been liberal i1 
lives of many workers who, notwithstanding de- 1g the same rule. An extreme case in which « 
bility and chronic disease, are 


most anxious and pensation was allowed for an illness under 
willing to devote their remaining powers to earn theory was decided by the Wisconsin courts. 
ing an independent livelihood. Should such per- ™an in a lumber cat., contracted typhoid. The 
sons be held to carry with them into and upon em was evidence to show that the employer had neg! 
ployment the serious additional liability alluded to, gently allowed the drinking water for the camp 
employment may become for such persons—often become contaminated. The court said that the m 
the most needy and deserving of the population was obliged to drink the water supply and it was 
more difficult to obtain.” Nevertheless the rule has compensable injury traceable 
ployer.™* 


taindd where a car washer in a garag¢ 


not been disturbed and it seems probable that the 
Lord Shaw In another interesting cas¢ 

court held an insurance company 

pensation to an insurance solicitor w was ft 

bitten while on his rounds and who subsequent 
died. The injury came about through the entr 
of the germs of erysipelas into the wound resultins 
from frostbite and the man’s death from erysipel 


serious economic result foreseen by 
has not come about. 

On another footing, however, stood the in 
stances in which the workman contracted a true 
occupational disease, such as lead poisoning. Here 
the English courts said that the disease was not the 
result of an unexpected happening but a natural 
consequence of the employment. In addition, the W45 4 conseque.ice ol the primary injury, the fr 
injury caused by such diseases is the result of con bite, which arose out of his employment.” 
tinued exposure to the conditions which bring it the American courts have adopted the Britis! 
about and therefore the employer in whose employ rule in respect to compensation where a preexistin; 
ment the man was working at the time at which ‘sease it up or aggravated | the accident 
the injury happened, that is, when he was obliged ‘ hiet Justice Rugg of Massachuset le cas 
to cease work, should not be held solely responsible, thus: “It is the hazard of the employment acting 
since the injury was the result of an accumulation Upon the particular employee in is condition of 
of poison in the man’s system for many years and /ealth and not what that hazard would be if acting 
therefore in most cases under many employers In pon a healthy employee or upon the average em 
the case of the true “accident” the disease could be Ployee.” 
traced to a particular period of time and a particular Che Appellate Court in Indian id that 1 


1 


happening, so the employer liable was ascertainable ‘the disease as it in fact exists 
ry . 4 T ] ’ 

[he judges would not apply the compensation act ™at rially aggravated or accelera 
disability or death earlier than 


to cases of lead poisoning* or to cases of a disease 
of miners known as beat hand or beat knee.” vise occurred, and the disability 
The courts in the United States took over from result from the disease alone progt 
the English judges the rules as to the meaning of + it would have done under o 
the word “accident” and included injury from dis ut t in jut aggravating a1 
eases resulting fom the accident. The New York Progress, materially contributes 
act expressly provides that injury and personal in mination in disability or deatl 
jury include “such disease or infection as may nat vard under the compensatior 


urally and unavoidably result” from accidental in has been ay 1e< ) IMiuries re 
juries.* Applying this ; to diseases, the word 
accidental has been fined as “happening by 
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iseases Suc is cancer where the accident 


s deatl il to death resulting from heart 





e accelerated by strain.** So where latent 
ulosis was lit up by an accident, the resulting 
s might be compensated as an injury result- 
rom the accident.’® 

soth in Connecticut and California a section 
een introduced into the compensation act 


would mak injury resulting from the 
vation of a preexisting disease only compen- 
for such “proportion of the disability in the 
vation of sucl disease as may reasonably 
ttributed to the injury.” In Connecticut, 
er, this section has been construed to apply 

) occupational diseases and not to affect cases 

re the disease resulted from acidents such as 
which have been above considered.** In Cali- 

1 the Accident Commission has applied it to 
gveravation of diseases by an accident as 
as occupational diseases, but have had diffi- 
ty in making the proportional division of dis- 
ty The Commission has further limited the 
n by applying it only to an active and pro- 

t to a mere tendency.” 


e disease 
lhe difficulties which the English court pointed 


ould come a t from an attempt to apply the 
form of compensation law to occupational 
ses, led Parliament to cover compensation for 
ustrial diseases under a special act. Under the 
nary compensati ict the injury arises from an 
ident which occurs at a specified time under a 


cified employer \n occupational disease arises 
ugh the cumulative effect of exposure to some 
cess in the occupation. It may well be that the 

before he was obliged to quit work was em- 
ved in a plant under the best possible hygienic 
litions and his disease was largely due to the 

gienic conditions in other plants in which he 
| been previously employed. It is evident, there- 
, that it would be unreasonable to say that the 
iry was the re of a happening while he was 
the last employ: but the task of proving in 


hich employment the disease had actually been 





un would be practically impossible. Further 
re, if the man had changed employers frequently 
ould well be argued that he had not been exposed 
1 sufficiently period while in any single 
ployment to ise incapacity, so that though 
industry had unquestionably caused his incapac 
| no one employer could be taxed with it. 
+ Furthermore, compensation is based on a per- 
tage of wages | it could very well happen that 


individual workman would have received a dif- 


ent rate of compensation from each employer. 
koning the amount of his compensation would, 
erefore, be complicated and even if the disease be 
ited as accelerate each employment and each 
ployer be held ble for the amount of accelera- 
it would be vi hard on the man to take pro- 
dings against h employer and to compel each 
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7 N. J. L. J. 17 
Connecticut ( Put Act 1919. California, Chap 
Acts of 1917 
l Bongialatte v. |! ‘ s Lines Company, 97 Connecticut 548, 
f 2 Ca } 7 p 125, vol 
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employer to pay a small portion of the total of his 
compensation. The British act met these difficul- 
ties by making the last employer liable for the total 
compensation and by making the basis of compen- 
sation the wages received by the man when last 
employed in an occupation in which he might have 
contracted the disease. The act recognized the 
liability of prior employers by giving to the em- 
ployer primarily liable for compensation the right 
to compel contribution by all of the employers for 
whom the man had worked during the preceding 
twelve months. To protect this right the workman 
was compelled to give the last employer the names 
of these previous employers and if he did not do so 
the last employer was not liable to pay compensa 
tion if he could prove that the disease was not con 
tracted while in his employment. 

Thus the responsibility, not of a particular em 
ployer as in the case of an accident, but of the 
industry, was recognized to a limited extent and this 
point was accentuated by a provision for the cre 
ation of a single insurance carrier in each industry 
for occupational diseases to which all the employers 
might be compelled to subscribe. In practice this 
system of a mutual carrier in different branches of 
the industry has not been applied. 

Another great difficulty is the vagueness of the 
term “occupational disease.” There are many dis 
eases to which the public is susceptible, but which 
may be caused or aggravated or accelerated wholly 
or partly by special conditions of labor.** There is 
also a class of diseases arising from occupational 
poisons or conditions to which the public is not 
subject, but which are clearly the result of labor 
in a particular employment. It would be very dif 
ficult to prove that a particular process could cause 
the disease in many cases and it would be peculiarly 
difficult to apportion the extent to which industry 
was liable for accelerating or aggravating the kind 
of disease to which the public in general was liable. 
The British act met these two points by limiting 
compensation to a list of the diseases for which 
compensation is payable and by setting opposite 
each disease on the list the process in which it was 
presumed that the disease set opposite it might be 
contracted. Thus the employer and insurance car- 
rier had a specific and not a vague general liability 
and the employee was given an easy means of proof 
that he had contracted the disease in a particular 
employment. Experience could be counted upon to 
bring to light new occupational diseases for which 
compensation should be granted, so the British Act 
allows the Home Secretary to add new diseases and 
new processes to the list. The question of proof 
was also made easier in the British Act by provid- 
ing an official surgeon who fixed the fact of the 
disease and the date of disability. From his opinion 
an appeal was allowed to a medical referee whose 
decision was final. So the medical question was 
passed on by a medical judge and not by a law 
judge. The employer could always prove that his 
employment had nothing to do with the disease, but 
it is evident that he would have a very hard time 
in doing so. 

As the employer was to be liable for all occu 
pational diseases acquired in his plant, and as a 
matter of fact occupational diseases are cumulative, 
so that a man who is already sick is apt to finally 
succumb if he stays in the employment long enough, 
the British Act gave the employer the means of 


24. Tecumseh Sherman, “Compensation for Industrial Disease.”’ 
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protection against diseased employees by a provi 
sion that the workman could not recover compen 
sation if at the time of employment he wilfully rep 
resented himself in writing as not having previously 
suffered from the disease 

The British Act 


has been followed by several 


American legislatures. None, however, has set up 
an official surgeon to fix finally the facts of a dis 
ease and none has gone so far as to allow the inclu 
sion of new diseases by an administrative authority 
The Commissioners on Uniform State Laws used it 
as a model for their draft They introduced a med 

nly, and 


ical referee, but his report was 

they also changed the British rule as to the basis 
for compensation by requiring consideration of the 
wages earned in each employment during the past 


ady isory 


year.*5 
New York is one of the states which have fol 
lowed Britain The New York act provides for 
examining physicians. but their opinions are not 
conclusive. The date of disablement is made the 
date determined by the board which grants compen 
sation and there is a presumption that the employee 
employed in the process is disabled by a disease due 
to the nature of the employment, if the 
that set opposite the process in the list. Minnesota 
and Ohio have general form 
Ohio has a state fund in which all employers must 
insure so that the act does not contain any provision 
for recovery from subsequent employers, but does 
create a separate fund for occupational diseases 
The act, however, does protect the industry against 
diseased employees by refusing compensation to the 
employee who at the time of entering employment 
from which the disease is claimed to have resulted, 
wilfully and falsely represents himself as not having 
suffered from the disease. 

New Jersey * by a law passed at the recent 


disease 1S 


acts of the same 


session, modifies the usual form by fixing a list of 
and Phe 
act excludes wil 
fully expose themselves to dis¢ 


diseases not giving a list of processes 


irom who 


wilful 


compens ition persons 
such 


self-exposure includes failure to observe rules tend 


ise and 


ing to prevention of occupational disease made by 
the department and posted in the plant. It 
requires petitions for compensation to be filed with 


also 


the Secretary of the Compensation Bureau and, in 
addition to the usual provision exempting the em 
ployer from paying compensation if the employee 
in writing falsely represents that he has not suffered 
previously from the exempts him if the 
employee has failed to state to the best of his knowl 
edge on request of tl nployer the location, dura 
tion and nature of previous employment in 
which he might | exposed to the occupa 
tional disease 

Illinois ** approa a differ 
ent angle by granting compensation for death trom 


° } 


disse is¢ 


hes the subject from 
an occupational disease arising out of employment 
include chiefly indus 
lead works This was 
that the compensation 
unendment of an act of 1911 
regulating dangerous iployments The Illinois 
\ct does not cove detail the different points of 
administration which have been mentioned in 


in specified processes, 

trial poison and brass « 
partly the result of the fact 
provision was an 


con 
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nection with the other statutes It 
compensation and makes no provision 
tion by other employers nor does it co1 
to proof. 

So here three 
occupational disease 


1 


answers to the pl 
The British 


are 


system 


of the processes and the specified diseases, 


Jersey idea of a list of diseases only, at 
answer of a list of the processes, | 
eases. 

In all 
more or less closely defined but there remait 
fourth answer to the occupational disease probl 
which consists in including under the general ter: 
“injury” occupational disease generally and leavin 
it to the courts to determine what is an occupatio1 
disease. The Massachusetts judges were the fir 
to include occupational disease under the term 
jury.” When the matter first came before tl 
they called attention to the fact that their act ga 
compensation for “injury” and did not 
sritish act, limit compensation to 
cident.” Therefore, though it could 
an occupational disease of slow ons« 
by accident, it was evidently a1 
to the employment and therefor 
the term “injury” in the Massachusetts 
therefore, gave compensation in 
became blind by inhaling gas oy 
in the course of his employment . 
leading case of Johnson v, The Insurai 
court held that the act applied t 
poisoning In the previous case the 
jury was easily fixed as the date of tl 
in this case it is impossible to fix tl 
the injury had occurred, since it wa result 
exposure to lead over many years. The court, hoy 
ever, held the date was that on which the man 
came sick and had to quit work—“until then he 
received no personal injury.” The question of 
viding the among various empl 
same trade did not come up in that ca 
man had been employed by the same com 
twenty vears. Subsequently, howe 
mission held liable the last employer 
a painter who had lead poisoning 
employed by that emplover 
time, and in O’Donnell’s Case, 
died, although only employed f 
was reached \ltl 


of these cases occupautiona 


the 


dness but 


] } 
Wile 


, 
loss 


been 


conclusion 
held in the O’Donnell case that the 
which a contributing cause 
death, was progressive and probabl 
stant assimilation of lead during 
exposed to it, they cited 
statement of the commissioner that 
ilation which caused his death 
employment with the last employ 
Recently, however, 


Same 
porsoninys 
Was plovee’ 


bee n 


the Su 

Massachusetts has twice said that occupational 

in itself was not included in the ; “7 
Act] cannot be held to cover dis« ntracted by 
the employee in the course of or 

employment.” ** The language 

the Johnson case is, therefore, t 

precise facts in that case. In Pi 

the court was dictum 
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1s found not to be due to the employment directly, 
it the court said that if it was an occupation: il dis- 
se, it was not included in the act. The court 
ted that in the previous cases the employee was 
ffering from poisoning arising from the perform- 
nce of his work and that poisoning is to be re- 
rded as a personal injury. In Re Maggelet,” the 
Court refused to hold neurosis of a cigar 
iker compens and said that the act “gives 
ympensation only for disease rightly described as 
rsonal injuries, but does not mention disease 
such or occupational disease.” Therefore, it 
ould be very difficult to apply the Massachusetts 
\ct to a diseas which the general public is liable 
an occupatio1 disease, although that disease 
iy have lerated even brought on by 
e conditi the employment 
The gress in 
issachusetts It was 
that the act 
diseases, but he 
and allowed compensation in 
cently the Comptroller General 
f awards for occupational dis- 
eases on the ground that the “injury” did not 
cover them without a specific provision. Congress 
then passed a1 * to authorize the continuing 
f payments on awards already made until March 1, 
1924, and a bill was introduced into the 
Congress to include occupational 
ie Federal Employees Compensation 
now become a law 
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respect to 
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disease under 
Act.* It has 


Wisconsin expressly included compensation for 
occupational disease in its compensation act by an 
imendment in 1919 California also expressly in- 

occupational and a similar cc 
juence was given to the act passed in Connecticut 
in 1919.49 Under the sections of the laws adopted 
in both of these states providing that in case of 
iggravation of disease compensation is only al- 
lowed for sucl roportion of the disability due to 
the aggravation 
} that each em] 
proportion of th 
the 
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Thus t four methods of covering occu- 
ational force in the United States at 
present \ laboratory of leada slation is therefore 
rrovided in wl studies should be made to deter- 
nine the best method of handling this difficult sub- 
‘ct. A study of the act and of its operation could 
be easily n would require more than a 
study of tl » reports of the commissions 
and the cour n a study of the 
results of procuring justice to employers 
and to men and in operating smoothly and promptly 
to secure the payment of the compensation. Such 
future legisla 
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diversified in transplantation. The American tradition 
is rich in legal achievements of its own and in the 
personality of famous jurists and advocates. Law is 
planted in the very midst of the American community, 
and under its shade it has worked and lived. But 
however the varying course of history may have differ- 
entiated the practice of the heritors, their unity in this 
respect, judged externally, is far more conspicuous 
and impressive than their diversity. There is the 
same belief in law itself. There is the same unshak 
able and instinctive conviction that reason and consent 
are the first and last safeguards of civilization. There 
is the same determination to spread peace and liberty 
through the wider operation ot law. This conception 
of law and its spread is the greatest gift which the 
English-speaking race can claim to have made to the 
world. There is no greater marvel in the atlas than 
the extent of the territories over which the principle 
of order, founded, through law, upon freedom, has 
already been given effective supremacy. Ihe world 
will move on trom chaos or back to chaos accordingly 
as that principle is given a wider and wider interna- 
tional acceptance, and physical force is subordinated 
more and mose strictly to the service of law. This 
is the principle to which the English-speaking peoples 
have committed their whole future.”—-7The Observer 
(London). 


The Role of Canada 


‘The week's proceedings have helped to emphasize 
the value of the services that Canada can render in 
promoting closer relations between the British Empire 
and the United States. Canada, from her geographical 
position, can study American opinion more closely than 
many of us may hope to do, while, at the same time, 
she understands our point of view more readily, per- 
haps, than the American public is able to grasp it. The 
relations between Canada and her great neighbors have 
long been extremely intimate, in the intellectual no less 
than in the commercial sphere. Sir James Aikins, the 
president of the Canadian Bar Association, said in 
Westminster Hall on Monday that the only meeting 
ever held by the American Bar Association outside the 
United States until this week was the conference at 
Montreal eleven years ago, when the Canadian lawyers 
gave their guests a hearty welcome. The outcome of 
that visit was the formation of the Canadian Bar 
Association, to form a bond of unity between the nine 
Canadian Bars, and the Canadian and American 
lawyers have since then interchanged visits. Out of 
these meetings, which have been attended by some of 
our foremost lawyers, came the idea of this great re- 
union in London of the British, Canadian, and Amer- 
ican Bars. Canada thus deserves her share of the 
credit for making this happy legal gathering possible. 
There are many spheres in which she may play her part 
as a mediator and interpreter between the British and 
\merican peoples.”—Daily Telegraph (London) 


The Visit to London 


“As a ‘Bar Meeting’ it could not be described 
as there was really no formal meeting as such ex- 
cept one day at the Hotel Cecil when an informal 
meeting was held for the purpose of passing resolu- 
tions of thanks to our hosts the British and Canad- 
ian Bars. But as a series of entertainments 
unparalleled in beauty and in some instances in 
splendour nothing like it has ever occurred.” 
Virginia Law Register. 
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ENGLISH AS A DEAD LANGUAGE 
To speak of English as a dead language 
seems to invite criticism and to provoke 
controversy. For now more than at any 
other time those who speak it as what they 
lovingly call their “mother tongue” justly 
regard it as the living language of the com 
mingled races, which hold a place of domi 
nant importance among men. Its 
more widespread than ever before, it is daily 
heard in places as remote from the land of 
its origin and its name as the size of the 
earth permits. To characterize it as a dead 
language might be thought so obviously in 
consistent with the evident fact as to be a 
plain misuse of the very language in which 
the statement is made. But when one stops 
to think of it, this seeming inconsistency 
only serves to emphasize by contrast the 
point which we make. And that point is that 
among lawyers, and only among ‘lawyers, 
English is a dead language. 

This proposition naturally involves the 
question of fact, what is a dead language? 
\nd perhaps we may without undue temer 
ity venture to define it. A dead language is 
one which is written and never spoken. It 
is not a tongue; it addresses itself to the eve, 
not to the ear. It is a collection of those 
signs and symbols which we call letters and 
words. It lacks the vitalizing, the inspirit 
ing, the inspiring quality of nature’s method 
of communication from the heart and mind 
of one man to the heart and mind of an 
other. It is a matter of mechanics and cold 
formality. The masters of the language, 
whose recorded word has come down to us, 
made us formulate the phrase “our mother 
tongue” and cherish it as a rich heritage, 
were those who succeeded in overcoming 
the chilling and benumbing influence of the 
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written word, and made their pages glow by 
impressing upon them the living force of 
their own personality, because they wrote 
the living language of the men of their 
time. 

The suggestion is not that it should be 
the aim of lawyers to make pages glow for 
the delight of posterity. Their work is 
practical; they deal with fact not with fancy. 
The point is not that lawyers do not speak 
good live English, but that they write dead 
English, an English which is dead 
merely because no one speaks it, but because 
it never was spoken by living men. In the 
preparation of all their documents, lawyers 
unconsciously and from force of habit spend 
their time as mere translators. 


not 


They are al 
ways changing the living language descrip 
tive of actual things into this dead language; 
and, with careful attention to the rule of the 
translator, use the idioms of the language 
into which they translate. 

To illustrate by example, familiar to 
those who live in the states where the com 
man law procedure, like the owl in the “ivy 
mantled tower,” still maintains its “ancient 
solitary reign”: A man retaining a lawyer 
to bring suit for the non-payment of the 
price of goods submits to him the contract 
upon which his right is founded. And that 
contract may, and quite commonly will, con 
sist of two telegrams, one offering to sell 
a definite quantity of certain goods upon 
terms stated with crisp brevity, and the other 
the mere words “offer accepted.” To busi 
ness men dealing directly with each other 
these few and simple phrases are sufficient 
to evidence what the law calls a “meeting of 
minds.” And the lawyer will advise the 
client that the law agrees with him, and re 
gards these two telegrams as constituting 
an written its 
legal consequences. And having given this 
advice he proceeds to lay the facts before the 
court, by the requisite written statement. 
This he ordinarily does by filling out a 
printed document bearing, by legitimate in- 
heritance from a remote ancestry, the title 
“common counts’; couched in the formal 
phrases of the men who knew Westminster 
Hall when it a modern building: and 
containing nearly three many 
words as the Gettysburg.Speech. 

The document which he thus prepares 
to present to a live man upon the bench the 
facts of a case between two live men before 
the bar, avers that the plaintiff sold the de 
fendant and merchandise” 
using three words where one would suffice 


enforceable contract, with 
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times as 


“goods, 


wares 














stated the character of the goods, as 


loes. Having made 
statement, which, in view of what fol- 
s, seems like a casual aside, the lawyer 
rs—without any foundation in the facts 
these parties there had oc- 
red all of ordinary transactions of 
from whi money liability results. 
lin thus stating both what did, and what 
ot, occur, he employs, not the English 
nguage which he uses in his own transac 
ns, or which anyone at anytime ever used 
his own transactions, but only that which 
the idiom and form of the dead language 
o which he feels bound to translate the 

itement of the case 
lf the case presented to him is an equit- 
le one, it might well be thought that, both 
modern practice, the pro 
eding’s in court of conscience” would 
plicity as their dominant 
te. And ould seem to be more im 
essively true when it is remembered that 
the basic idea which created the court and 
levelopment of its jurisdiction 


thet Oo! t he se wi rds ( 


it betwee1 


iginally and 


OW direct Sil 


stered the di 
is that parties should be freed from the 
rdships which the subtleties of the com- 
roduced. Yet we have only 

forms of bill and answer, 


n law had 
read the 


ith the standards of clear expression in 
od English in mind, to realize how that 
hich is necessary to a statement of the case 


so overgrown by a mere orotund collec 


yn of extra words that they seem designed 


conceal something by a sort of protective 
oration. And when it comes to the reph 


ition intelligence stands aghast in an at 
tempt to understand it as the product of a 


uman brain. Familiarity with it has bred 
difference; greater familiarity will breed 
mtempt. As a test, read it out loud; give 


it the vital quality of vocal utterance, and 
as a serious statement for 
ie enlightenment of a court as to the ques 
ms really in issue. If the complainant’s 
uunsel recited in his opening statement, 
he judge think that he was being 


hen conceive 


erided. 
But perhaps it would not be fair to give 
lustrations on from court proceedings, 


here a certain amount of “pomp and cir 
umstance” is to be expected. And we may 
herefore, while still using the same ma 
erial, reverse the form of its use. Ifa law 

prepare a written contract 
vho told him that they had 
lent evidenced by the tele 
., would he, in putting their 
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agreement into written words, use the sim 
ple, effectual phraseology of those tele- 
grams? He would advise the client that that 
crisp phraseology, if used by the client him 
self, was all that was needed. But with the 
dead hand of tradition stretching out and 
controlling his intellect when he went to 
writing himself, he would write currente 
calamo and produce a document which he 
regarded as worthy of professional skill and 
respectful to ancestral loquacity. 

That the Codes of Procedure have 
wrought a considerable change in the 
method of expressing facts in written plead 
ings is of course admitted. But while they 
usually call for “a concise statement of the 
cause of action or defence in ordinary lan- 
guage,” their dominant purpose was to do 
away with the old forms of court procedure, 
and the dual and duplicated structure of law 
and chancery. They give to the lawyer a 
greater freedom in that which, after all, 
must be his individual work. But this “New 
l‘reedom” has not been fully availed of, and 
we still see in code pleadings, like footprints 
in sandstone, abundant traces of strange and 
ancient forms. The new Federal Equity 
Rules have enlarged this freedom, and en 
couraged its exercise, and their effect is al- 
ready noteworthy. 

But these are efforts to bring about re 
form by the exercise of authority. The old 
forms and formularies were never of legisla 
tive origin; no popular assembly can be held 
responsible for their existence. We lawyers 
created them and have continued them, and 
it is for us to restore to our common lan 
guage as we use it professionally that living 
energy which elicits our respect and our 
praise when we read from the pages of those 
who write, or who long ago wrote, accord 
ing to the best standards of good English 
This does not require the adoption of a tele 
graphic form of expression. It only requires 
that we understand that that which is writ 
ten for men to read when they are sitting as 
judges is not necessarily governed by prin- 
ciples or methods essentially different from 
those which we apply when we write some 
thing to be read by them as laymen. The 
object to be attained is the same, a clear 
statement with that conciseness which is 
consistent with both clarity and complete 
ness. There always has been, and always 
will be, a difference between the written and 
the spoken word, but this distinction is not 
one which is created, or definitely marked 
by the threshold of a courtroom. 
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Amendments of University Charters—Lord 


Brown’s Bequest—The Dartmouth College Case 
Lines of Defense Against Control of the Past—Chicago 
lake Front Case—The Great Endowments, etc., 
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SHORT time ago there was filed for record, 
A in the recorder’s office here, an amendment 

to the charter of the University of Chicago, 
increasing the number of trustees from 21 to 25, 
and removing the requirement that the president 
must be a member of a particular church. 

A similar change was proposed at Brown Uni 
versity in 1910. Brown’s charter was granted by 
the Rhode Island legislature in 1764,—a most lib- 
eral charter, based on very full denominational co- 
operation. The that of the 36 
trustees, 22 should be Baptists, 5 Quakers, 4 Con 
gregationalists, and 5 Episcopalians; the president 
also was to be a Baptist. 

After a century and a half under this charter, 
difficulties began to suggest themselves, of which 
one may illustrate all. Quakers are not often found 
nowadays at Brown, and it was said that vacancies 
in the five places on the board of trustees desig- 
nated for Quakers could only be filled by electing 
men who knew nothing of Brown. 

A strong committee of nine Brown men took 
up the question, the best-known member being 
Charles E. Hughes, then governor of New York. 
Brown, they said, has nourished freedom of thought 
and has taught its students religious tolerance, and 
then after graduation, if they join any church out 
side the four mentioned in the charter of 1764, they 
are excluded from sharing in the government of the 
University of which they are alumni. Not one of 
the other colleges founded before the revolution 
now has organic connection with any particular de 
nomination. Disclaiming any desire to make Brown 


provision was 


“religiously neutral,” insisting on it as a Christian 
college, the committee recommended an amendment 
to the charter which would remove all denomi 
national requirements. 

Someone, however, suggested that it 
within the power of the present generation to “write 
a new charter for Brown University,” (as it was 
put): they were “limited to a just interpretation of 
the present instrument.” “If,” said one of the com- 
“we can write our ideas into this ancient 
any group of our 


was not 


mittee, 
document, what is to 
successors from writing in theirs?’ 

A law sub-committee, with Mr. Hughes as a 
member, reported on this question of power to 
amend the charter. They began with what they de- 
scribed as “a well-established principle of American 
constitutional law” that a charter is a contract with 
the State, and unless the right to amend is reserved 
either in the charter or by general law, the pro 
visions of the charter cannot be changed by the 
legislature without the consent of the corporation 


3ut can the charter be amended with such consent? 


prey ent 
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fiiinows, ba 


with the consent of al) 


\ contract may be changed, 


parties, but who are the parties in the case of tl 


incorporation of a college? The trustees, of courss 


and the State, but the beneficiaries of the trust als 
and probably the donors,—all the donors, whethe 
original or subsequent. The consent the last t 
classes (beneficiaries and donors) cannot be | 
it is clear. 

It may be, said the law committee, that thi 
amendment proposed at Brown is one that pr 
motes the purpose of the foundation and is alt 
gether to be desired, but the arrangement is n 
that for which the original donors or later bene 
factors contracted, and which they are entitled t 
have continued. The law committee therefore « 
cluded that a court of equity would hold the pri 
posed amendment invalid, even when enacted b 
the legislature and accepted by the governing bod 
of the University. Since Yale’s charter was 


amended in 1792 and 1871, Princeton’s in 1864, 1868 
and 1901, Bowdoin’s in 1892, and Dartmouth’s 
1893, the law committee thought perhaps nobody 
would attack the Brown amendment. Notwit! 
standing this, one of the dissenting members of tl 
general committee saw his idea govern the situ 
He wrote in his minority report 


tion. 
The question is not wholly or princiy 
the immediate advantage of the Univer 
language of Chief Justice Marshall t 


Legislature ir 
relevant. He said 


of this « 


changes made by the 
mouth appears to be 
important to the advantage 
and may be for the advantage of 
they are not according to the will of 
subversive of that contract on th 


was given. 
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No satisfactory answer being made to this ob 


jection, the whole project was dropped, and the 
charter of Brown remains unchanged 
8 
In the year 1805, Lord Eldon, England’s great 
est Lord Chancellor, refused t illow the Leed 


reading 
mis 


Grammar School to teachers of 
writing, German, French, o1 
takenly supposing that in 1552, when the school was 
founded, nothing but Greek and Latin was taught 
in grammar schools. 

“The question,” he said, “is not what are the 
qualifications most suitable to the rising generation 
of the place where the charitable 


engage 


matic 
lalics, 





sists; but what are the qualifications 
by the founder). If upon the instruments of dona 
tion the charity intended was for the purpose of 


carrying on free teaching in what is called a 


grammar school, I am not aware, can I recol 
lect from any case, what authority this Court has 
that the f that institution, by 


free 


to sav conversion of tl 






























ng a schor led for that mode of education, 
th scholars learning the German and French 
nguages, al nything except Greek and Latin, 
vithin the | f this Court The difficulty is 
perable.” 
There wv content in England over the de 
of which t sa fair example Parliament 
inted cor and debated bills, but very 
tle progres le 

Fifty year { in 1852, Thomas Brown died, 

ing prop to the University of London to 
nd “an institution for investigating, studying 
1 without ve, endeavouring to cure” the 
ladies of quadrupeds or birds useful to man; this 

to be fou ‘within a mile of either West- 
nster, Sout rk, or Dublir The University 
ithorities fou that the sum available was so 
ill that it e exhausted by the purchase of 
site and the erection of a building, unless the 
ing were d mall a scale as to render 
he whole | st useless. The University 
oposed inst establish special department 
veterinal ind practice, thus carrying out 
e testator i! pirit, when it was seen 
t they cal | out but poorly in letter. 
Che Charity Co1 issioners agreed with the Uni- 
ersity authorit nd application was made to 
lament for | e to do as suggested In the 
ouse of Lor rd Cairns, one of the ablest 
vvers of his or a time Lord Chancellor, op- 
sed the bill nes reported him thus: 

The auc not whether Mr. Brown made the 
wisest will, 1 ther their lordships could not have 
ade a better tion now was whether the 
Charity Com rs id a right to make a new will 

r the testat I new scheme might be a very 
good one. but it ; at all events ») different from 
hat of the testat iuse it swept away the idea of a 
anatoriun 1 stituted for it the general idea of 
nprovil In conclusion, he ex 





s would not take the 





lent stet f side the x f the testator 
he bill ten in the House of Lords ex 
ctly 3 to 1 the University went ahead and 
uilt the hospit The difficulty had proved in 
iperable 
. 
On Janu 31, 1801, the nomination of John 
Marshall as « istice of the supreme court of 
the United Stat s confirmed by the senate. \ 
month lat vas il irated as president 
Kll othe es in the federal judiciary had 
lready beer l vy federalists, appointed for 
e. Jeff te to Mrs \dams, June 13, 
1804: “I cat ith truth that one act of Mr. 
\dams’ life, at ne only, ever gave me a moment’s 
personal displ re | did consider his last ap- 
pointments 1 fice as personally unkind. They 
vere from 1 st ardent political enemies. . . It 
seemed only mmon justice to leave a successor 
ree to act | truments of his own choice.” 
Was Jefferson right or w g in this? There 
is now pending, and receiving very general support, 
proposal for constitutional amendment which 
vould permit t newly-elected president, vice- 
president, and ngress to take office more promptly 
after their election. In advocacy of this plan, which 
would have been very useful indeed in the winter 
f 1860-61, John W. Davis said to the American 
a Acc in ‘ 
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We have limped along for a century and a half unde 
an arrangement which leaves a dying administration to 
drag out its existence through four months of growing 
impotence and which stays for twelve months the 
execution of a popular mandate. In no other country in 
the world where democracy prevails is there so wide a 
span between the declaration and the execution of the 

N 

One other appointment to the supreme court 
may engage our attention for a minute, that ol 
Joseph Story of Massachusetts, in 1811. Jefferson 
never liked Story, and no one to this day knows 
why Madison chose him, at thirty-two years of age 
But the future was his; he is probably the greatest 
figure in American law. Story was a republican (a 
democrat, as we should now say), otherwise he 
would not have been appointed by Madison; Madi 
son frankly said so; but Marshall soon converted 
him, and late in lite he proudly declared himself of 
the school of Marshall. Among Story’s achieve 
ments was the creation of the admiralty law of the 
United States. At the same time the admiralty law 
of England was being formulated by another great 
judge, Sir William Scott, the brother of Lord Eldon. 
Story and Scott corresponded, and on May 20, 1820, 
Story wrote Scott thus: 

It so happened, that while the British Parliament was 
engaged in discussing the abuses of Charitable Institutions 
in England, and the nature and extent of the remedies 
which Parliament could justly apply, some questions of 
an analogous nature were discussed in our Courts of 
Justice; and the constitutional authority of our legisla 
tures to interfere with and alter the charters of charitable 
corporations seriously denied. I have thought that it 
might not be uninteresting to you to know the views which 
are entertained in America on this subject, and to read the 
decision which has been pronounced by the Court of the 
last resort. If I do not mistake, you have taken a deep 
interest in Parliament, in the recent measure adopted 
there; and Lord Eldon, I hope, may be gratified by per- 
ceiving how strictly his own principles have been adopted 
in America, as to the rights and duties of charitable 
corporations, at a time when such a coincidence of opinion 
was unknown to all of us. I have, therefore, sent you 
two copies of the case of the Trustees of Dartmouth Col 
lege against Woodward, one of which I beg you to accept 
and the other to give to Lord Eldon as a slight mark of 
my respect for his judicial character. 

§ 

the Dartmouth College charter had been ob 
tained in 1769 by the Reverend Eleazar Wheelock 
from the governor of New Hampshire. It provided 
for twelve trustees. On the first set six were public 
officers (five of New Hampshire and one of Con- 
necticut), the other six (including Wheelock) were 
Connecticut ministers, but the governor of New 
Hampshire was the only ex officio member; other- 
wise all vacancies were to be filled by the board 
itself. The college was to be entirely undenomina 
tional, 

I must now go to the year 1816. The genius 
of Jefferson was dominant: the federalists, as a 
party, had disappeared. But the clergymen of the 
established church of New England were still fed 
_eralists, “disliking” (it has been said) “Jefferson's 
politics,” but “hating him personally, on account of 
his heterodoxy in religion.” Hamilton had sug 
gested in 1802 that a conference of federalists be 
called, to form the “Christian Constitutional So- 
ciety,” and fight Jefferson. The double name would 
do credit to the gentlemen who devise modern ad- 
vertising “slogans.” There was besides a local re- 
ligious issue at Dartmouth. FEleazar Wheelock had 
died in 1789, and his son John had succeeded him, 
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John had been a student at Yale, and he fell undet 
suspicion of having received there a slight taint of 
Presbyterianism; the trustees of Dartmouth were 
Puritans on the original foundation (that is, Con- 


gregationalists). The breach between them and 
John Wheelock widening, they removed him from 
the presidency. A state election was coming on, 


and Wheelock carried the fight to the people 

With religion and politics both in the case, the 
battle was hot. The republicans (that is, the demo 
crats) won. The new governor, William Plumer, 
asked the legislature to amend the Dartmouth 
charter, saying that the college was founded for the 
public good, not for the benefit of its trustees; and 
that the right to amend acts of incorporation of this 
nature had been exercised by all governments, both 
monarchical and republican 

Plumer sent Jefferson copy of his message, 

and Jefferson replied: 

The idea that institutions established for the use of 
the nation cannot be touched nor modified, even to make 
them answer their end, because of rights gratuitously sup 
posed in those employed to manage them in trust for the 
public, may, perhaps, be a salutary provision against the 
abuses of a monarch, but it is most absurd against th 
nation itself. 

Yet (he said) his political ar church opponents 


generally inculcate this doctrine, 1 suppose that pre 
ceeding generations held the earth more freely than we 
do; had a right to impose laws on us, unalterable b 
ourselves; and that we, in like manner, can make laws 
and impose burdens on future generations, which they 


will have no right to alter; in fine, that the earth belongs 
to the dead, and not to the living 
The legislature amended the charter by in 
creasing the number of trustees from 12 to 21, the 
additional 9 to be appointed by the governor, and 
by giving most of the power to a new body of 25, 
called overseers. The old trustees formally pro 
tested, saying, things, that their 
charter was a contract with the State, and that the 
amendment violated the section of the federal con 
stitution which declares, “No state shall make any 
law impairing the obligation of contracts.” The 


lawyers. 


among othe 


suggestion did not impress 

The new officers took hold, among them 
William Woodward, grandson of Eleazar Whee 
lock. He was secretary of the old board, but elected 
to stand by his uncle and cast his lot with the new 
board, and he was elected their secretary, and so 
held for them the college seal and books of account 
Demand for them was made on him by the old 
trustees; he refused, and a suit was brought against 
him. Other suits were later projected and some 
were commenced, but this is the one that finally got 
to the Supreme Court of the United States and is 
famous as the Dartmouth College case 

It is (with the exception, I suppose, of the Dred 
Scott case) the greatest case in American history, 
but it is one of the most unsatisfactory. It was 
never properly argued for the State. The handling 
of the case for the old trustees, on the other hand, 
by Mason, Smith, Hopkinson, and Daniel Webster, 
was masterly at every point 

The ‘state court decided 
tees, and the judgment was affi 
court of the state 

The next and last resort was the United States 
Supreme Court. But not every case may be taken 
there. There must be a federal question. (It will 
be remembered that the favorite “‘due process of 


iwainst the old trus 
méd by the supreme 


law” clause was not applied to State legislation 
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until fifty years later, in the fourteenth amet 


ment, following the civil war.) Here came in the 


layman’s suggestion about the obligation of c 
tracts. The point was not very promising ; Webs 


Col fides 


seems never to have had much (if any 
in it; but there had to be a federal question, and t 








te 


1c¢ 


seemed the only possible federal question; and tl 


case was won on that point. 
The argument at Washington was on Mar 
10, 11, and 12, 1818. When Webster afterwards 


( 


his argument in print he said that there was some 
thing left out. What that something was, that w 


left out, we may guess, for by a sort of litera 


miracle the scene lives again for 
chooses to read. 

“It is, sir, as I have said, a small college. A 
yet there are those who love it—’” 


“Sir, I know not how others may feel, but, 


fe 
myself, when I see my Alma Mater surrounded 
like Caesar in the senate-house, by those who are 


reiterating stab after stab, I would not, for t 


right hand, have her to turn to me, an 
\nd thou too, my son!’ 


Pai 


quoque mi fili 


Cr 


This is magnificent, but it is not law; and 
re all mistaken about the 

“left out.” Let me read from the Life of Webs 
yy Henry Cabot Lodge, who will scarcely be 
‘used of an anti-federalist bias: 


] 


“something” that was 


The first point was to increase the sympathy of the 


Chief Justice to an eager and even passionate 














Mr. Webster knew the chord to strike, and touched 
with a master hand. This was the “something left out,” 
of which we knew the general drift, and we can easil 
imagine the effect. In the midst of all the legal and cor 
titutional arguments, relevant and irrelevant, even i 
pathetic appeal which he used so well in behalf of | 
Alma Mater, Mr. Webster boldly and yet skillfully intr 
duced the political view of the case. On this he relied t 
arouse Marshall, whom he thoroughly understood I 
occasional sentences he pictured his beloved lege undet 
the wise rule of Federalists and of the Church. He di 
picted the party asscuit that was made upon her He 
showed the citadel of learning threatened with unholy 


invasion and falling helplessly into the hands of Jacobi 
and free-thinkers ] 





eloquence, mingled with his masterly argument we 
we can imagine how the great Chief ce rous¢ 


Uual, 
like an old war-horse at the sound of the 
Once more it was Marshall against Jeffers 


7 hart! 


The joy of batth 





against the president 


glowed once more in the old man’s breast as he graspe« 


11 +} 


anew his weapons and prepared with all the force 
indomitable will to raise yet another 
rier across the path of his ancient enemies 

We cannot but feel that Mr. Webstet t passage 


embodying this political appeal, did the w 
I 


the result was settled when the political passions of th 


Chief Justice were fairly aroused. 
It appears that Marshall must have found o 


one of the judges of the supreme court on 


and five against him, and the decision of the c: 


was postponed a year. 


like a political campaign. 


The matter wa 
Public opinion was 


ranized, briefs were sent to such great federalist 


judges as Chancellor Kent of New York, who 
turn were consulted by some of the judges of 

Supreme Court. You will find an account in Lod 
it is not particularly edifying. 


On February 2, 1819, the court met. Marshall 


at once began reading his opinion, which decla 
the law amending the charter unconstitutional, 
impairing the obligation of a contract 
curred, and so did all the other judges but tv 


As the tide of his resistless and solem: 





s managed 


oO! 


re* 

















ried to stal 
ess he ral constitution barely 


ree matters 
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to discuss the legal points in 
S 
n [ may however mention 


bri First, Marshall elsewhere re 


nded us that it 1 constitution we are expound- 
Words are t e taken in their ordinary sense, 
| common man understands them; and the 


the 
nmot 
ratior 


Chi 


l 


as a contrat Witn the ta 


ef 


man scarcely thinks of a charter of incor- 
( If it is not, 
question, and the Supreme 
d, I doubt if a 
authority (1 mean from his 

» grant an irrevocable charter; 
Justice | of New Hampshire (a Dart 


wtate 
t 


ion Secon 


uth College graduate an » within the terms of 


} 


Vebster’s curs own th: he king himself 


1 


uld not 


eved by 
were taken away or substantially altered, 


irter 


ora in irrevoc iarter, and would 
1 1769,—he well knew 

rles Edward Stuart. 

1 trustees, and be- 

Dartmouth College 


he college property would either revert to the 


mors 


t 


escheat to the State, and in either event 


e lost to the college This idea has long been ex 
loded; it is 1 vell understood that, if a chari 


» donot 


table purpose { the property will be applied 


that is. as near as may be to the intention 
1887 congress revoked the charter 
1 


Mormo: hurch (it being a territorial cor- 


ratio1 
rs in 
pres, 


tal 
Ldall 


LP 
rea 


courts of chancery in the administration of chari- 


or} 

> 
1 
} 


ind applied its property (a million dol 
nd two million in personalty) 

the public school system of 

e doctt has been deve loped very fully 


1 


ble trusts, but mostly since 1800; a writer on the 


istory of philanthropy fers to a time when “even 


] 


-prés doctt : imid substitute for a 


t cite 


iw-suit: 


he was 
vhole peop! 
nade, and was resol} » make, had nothing par- 
ticular 


a 


tional duty 
During and after the revolu 


not yet intro 


Marshall he does 
s not deciding a 
at public policy ; 
ral law for the 
and the law he 


rs He .simply 
a supreme na 


lary war, public 


nd private del vere enormous Paper money 
ell to 1,000 for 1, and later to 5,000 for 1. Virginia 


ut Su 
] 


escape 
lebts 


rainst, 


nother 


or man’ 


( 


; 


( 


paper currency at 40 to 1, with 


heinge wreck ) e issue of payment of 


1iodestly 


wise, and 


and debtors 

There is 

hinted at,—the 

; he federalists, who 

» themselves as “the rich, the 
’ carried the adoption of the 


onstitution | narrow margin. (I mean of course 


+} 


he first 


+ 


| 
he victory 


ind con 


Ll 


federalist party.) In 18K, 
10 means certain; property 
fe. In the Dartmouth 

ne of the basic doc- 

nd moral creed; 

judicial opinion, 


’ 


a law,—An act 


to require people to fulfill their contracts faithfully 
and pay their just debts. 

Che ‘earned writer of an admirable short biog- 
raphy ci Marshall warns his readers not to regard 
the Dartmouth College opinion as entitled to rank 
with Marshall’s greatest work; quoting Words 
worth, to whom a friend spoke of “The Happy 
Warrior” as being the greatest of his poems. “No,” 
said Wordsworth, “you are mistaken; your judg- 
ment is affected by your moral approval of the 
lines.” 

8 

lhe Dartmouth College case, as I have said, 
was decided in 1819. In less than ten years the 
Charles River Bridge case began, in the state courts 
of Massachusetts. A company had a franchise foi 
a toll-bridge from Boston to Charlestown, with 
nearly thirty years to run, when the legislature 
chartered a new bridge, to be built a few rods away. 
It was admitted at the hearing in the United States 
Supreme Court, in 1837, that the new bridge, under 
the terms of the statute, was now free of tolls, and 
that the value of the franchise of the old bridge had 
by this means been entirely destroyed. Incidentally 
Harvard lost a thousand dollars a year, which it 
had been receiving in commutation of an ancient 
ferry -right. The proprietors of the old bridge stood 
on their charter, as a contract with the State. 
Webster made the argument for them. Nothing 
could be clearer, and Story had no doubt that the 
Dartmouth College decision governed. 

But times had changed. In less than two years 
and a half, five places on the court had been filled 
by Andrew Jackson. Marshall had died in 1835, 
and had been succeeded by Taney. One judge 
stood with Story; the rest of the court upheld the 
right of the State to charter the new company. The 
majority opinion does not even mention the Col- 
lege case. 

This was Taney’s first constitutional opinion, 
and he struck a new note. “The object and end of 
all government,” he said, “is to promote the happi- 
ness and prosperity of the community in which it 
is established, and it can never be assumed that the 
government intended to diminish its power of a 
complishing the end for which it was created.” 

§ 


Story’s position was pathetic. In 1845, he 
wrote sadly to a friend about the passing of the 
“old Court”, and said that if Henry Clay had been 
elected, the previous year, he would have resigned, 
and let Clay fill his place. Disheartened by the 
calamity of the election of the Democrat Polk, Story 
decided to stay on the bench for a while, but (a 
curious point) to resign in time to give Polk the 
appointment of his successor. Did Story’s mind 
turn back to Jefferson and John Adams, and have 
we here perhaps the obscure stirrings of an old 
Democratic conscience? Story died within a few 
months after writing this letter. 

§ 


We have now come to the reign of a new king, 
the “police power.” If you know exactly what the 
police power is, you are in an enviable position of 
superiority over lawyers and courts. All the defini 
tions are contradictions in terms; they do not mark 
off a portion of the field, by limits, but they draw 
a line on an infinite surface, and leave more inside 
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the boundary than outside. When a city council, 
a State legislature, or itself 
a particular thing, and can find no specific authority 
for doing it, resort is invariably had to the doctrine 
of the police power. Zoning ordinances, child labor 
laws, housing laws, and laws conserving natural re 
sources, regulating public service corporations, and 
restricting admission to professions and occupa 
tions, are all passed under the police power. 
According to the Supreme Court of the United 
said in general 
It may be put 


wants to do 


congress 


States, “The police power may be 
to extend to all great public needs 
forth in aid of what is sanctioned by usage or held 
by the prevailing morality or strong and preponder 
ant opinion to be greatly and immediately necessary 
to the public welfare.” 

This is plainly an elastic and perilous doctrine, 
difficult to reconcile with our firm adherence to the 
theory of a written Constitution. But it was the 
case we have been talking about that conferred on 
us the inestimable blessings of the 
doctrine, for the doctrine was invented to save the 
Republic, and its constituent 
ingled by the Dartmouth Col 


pé lice power 


young and growing 
States, from being sti 
lege decision. 


g 
. 


of defense w developed con 
t effects of the College de 


adoption by the States of 


Another line 
currently, one of the firs 
cision having been the 
general laws reserving the right to amend charters 
of all future corporations. Ma sed 
such a law as early as 1831. Ow 
stitution has a provision that “no ex post 
or law impairing the obligation of contracts, o1 
making any irrevocable grant or special privilege 
or immunities, shall be passed.” It was under that 
reservation, executed by statute, that the recent 
amendment to the charter of the University of Chi 
cago was made. 


sachusetts pas 
present State con 


facto law, 


The great test of these so-called “reserved 
power clauses” came when the now powerful rail 
road corporations began to measure their strengt!l 


against the States. A member of congress, in 
public address, quoted from a quarterly review 
he called “a striking paragraph,” which ended witl 
the sentence, “We have simply to make our choic« 
between two alternatives,—either to let the Stat 
manage manage 


wh it 


the railways, or let the railways 
the State,” itially the suggestion that has 
since been attributed to nan who actu 


ally proposed the dilemma, in 18) 5, Can 


substat 


ae) ] 


scarcely be 


dismissed as an agitator, for, seven or eight year 
afterwards, highly respectable people helped to 


make him president of the United States 

In the early seventies the railroads in 1 
exceedingly unpopular with the 
lic in general. The 
ic be damned ;”’ 


middle west were 
farmers, and indeed with the pul 


lenaad ] 


owners of railroads said, “the public 


the employees were indescribably insolent: towns 
were made and unmade: rebates to favored shippers 
and bribery of public office vere two sides of the 
same storv; “absentee landlordism,” ownership in 
the east of western railroads—was blamed for all 


themselves behind 


relying on their char 


railroads shelters 


this. The 
the Dartmouth College case 


ters as contracts wi ie State, which the State 
could not impair b lating either rates or set 
vice: thev cited in n the fourteenth amend 
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ment and the well-known provisi 
Charta, referring all three authorities 
greater simplicity, to the commandment, “Th 
Shalt Not Steal.” 

The 
sentiment against the 
y a government 


men,—six 


Granger organization crystallized tl 
railroads. The Grange w 
projected b clerk and founded 
1867 by 


one fruit-grower. After it got well under way, 


seven government clerks ar 
spread rapidly. 

Wisconsin, 
statute (the Potter Law) regulating railroad rat 
[he New York “Nation” advised investors to ke 
their money out of Wisconsin. (I believe I hea 
something very like this, only last sun 
Wisconsin, too) 

“We maintain,” said the “Nation,” “as we have 
all along, that the principle of 


under Granger leadership, passed 


maintained 


ter Law... is either confiscation, or if another 
phrase be more agreeable, the change of railroads 


from pieces of private property, owned and man 
the benefit of those who have invest 
in them, into eleemosynary 
corporations, managed not for th 
but for the benefit of a particular cla 
outdoor relief—the f < 


legislation in 1 


aged for 
their money 
ible : 
the owners, 
applicants for 
This was in 


1874. Granger 


nois got an earlier start. In 1871 the first Illi 

law for the regulation of railroad rates was declare 

unconstitutional by the State supreme court. Chi 

Justice Lawrence wrote the opinior d it ende 
] 


his judicial career. At the next election he was 


beaten by Alfred M. Craig. The “Nation” was fur 


us. The newly elected judge, it said, “labors ur 
der the somewhat grave suspicion of having s 
himself to the party he was running against, ever 
} 1 


efore the vote was taken.” 

“No pretense is made,” the “Nation” raved o1 
“that Craig is a better lawyer than his 
that he is a good lawyer at all. 
entered upon without disguise 


new stage 
I most intelligent communities in the 


by one of the 
| 


Union—that, in short, which it is admitt 
1ands two years ago adopted per! e best State 
constitution now in existence. . If the people 
of Illinois di it repent it, of course, it knocks the 
bottom out of their whole political ster 
It renders the writ of habeas corp I all the 
other guarantees of personal liberty of little or no 
value,” etc., etc.: investors therefore should lik 
wise keep out of Illinois. Judge Craig, it may be 
added, served the almost unprecedentedly long 
term of twenty-five years, with honor, and his s 
was afterwards elected to the supre ( urt 

Che ‘Nation demanded that the Grat o¢ leg 
slation be taken forthwith before the nited States 
Supreme Court; there, at least, ou es and proj 
erty were safe The “Natio 1 S ind 
the Granger | s were taken t tl Supreme Court, 
which declared them constituti tly under 
the reserved power! clause Ss, p tly the | lice 
power. The leading case is M z ‘llinois, in- 
volving the validity of a law of this State regulating 
grain warehouses 

When the sovereign states Wis in an 

1 sue Lawrence Godki 1 the 


Illinois did not 
“Nation” for libel 
Thompson might have 


succeed in his recent libel suits agair the Chicago 


. . 417 - 
in the eighteen seventies, Mayor 
known that hi uld 



















VSI 


rs ity was broke and that its 
it was bad. 
Democracy is constantly disappointing its ene- 
as well as Less than a year ago 
1922) Switzerland voted on a propo- 
tax, would have 
of the population 
ition was over 
en to one—in 
the nearest 
\lison’s famous pre 
the end of things 
rhaps be finally 


riends. 
December, 
to levy a which 
‘opositi: 

Imingly defeated at the Se\ 
country in tl worl ich shows 
h to i 


ime shaded off into 
ground, but the 
s, did at least one good 
ield’s dilemma and 
neither ownership 
r ownership of the 
recognition of the 
nsportation, though 


ne 
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in private hands, is affected with a public interest 
and therefore subject to regulation by the State as 
to rates and service. 

A recent popular life of Webster says of the 
Dartmouth College case: 


The decision immediately became a cornerstone and 
foundation in American constitutional law. . .. The vast 
business operations of the whole continent have been built 
upon it. It has been not only all our institutions of learn 
ing and charity that have been saved from spoliation and 
Democratic jealousy, but our great railroad and steam- 
boat systems and great enterprises of trade have been 
protected from the granger, populist, and socialist move- 
ments, which at times would have annihilated them. It 
may be true as is sometimes said, that it has in later times 
protected them too well, But that is a modern limita- 
tion, a modern problem to be solved. They had to be 
protected in the beginning or they could not have existed 
at all, and they are entitled at all times to a certain amount 
of stability and protection 


Truly a cautious conclusion, but you will find 
that every panegyric on the Dartmouth Coliege 
decision necessarily ends on the same flat note. 

(Concluded in next issue) 


VISIT TO SULGRAVE MANOR, THE OLD HOME 
OF THE WASHINGTONS 


Sir Charles Wakefield, in Address at Luncheon, Sets Forth the Aim and Spirit of the Sulgrave 


Movement { Preservation 


More Study 


of the Manor as a Shrine of Two Nations—Finds Need for 
\merican History, Literature and Institutions in British Universities 


Paul’s, Judge Alton B. Parker, Solicitor General Slesser, Major 


lolman 


\lso Speak—Washington Relics Presented to Sulgrave— 


Old Pew Restored* 


the Amer- 
to Sulgrave 
s Wakefield 


sat Britain, of 


rain from Eus- 
welcomed by 

he Guildhall 
hington, the 
of the town 
Northampton 
nibuses through 
1 countryside 

| mansions, and 
was paid to 
received 
the 
riving at Sul- 
t luncheon in 


number of 


lis] 


were 


wn over 


nerican Secre 
present, wrote 
“The action of 
ng and main 

home of the 
al to American 
d appreciation 

iches of our 


inheritance, while at the same time evidencing the 
veneration in which the name of the foremost 
(American patriot is held by the people of Great 
Britain. In the character of Washington our na- 
tions find an exemplar of integrity, wisdom, and the 
most unselfish patriotic devotion—an abiding inspi- 
ration to all who would serve their country. Time 
only enhances the fame of Washington, and we are 
drawn together by the realization that in truth he 
belongs to both peoples and illustrates what is best 
in both. I congratulate the Sulgrave Institution 
upon what it has accomplished and I trust that its 
beneficent labors may continue and may be most 
fruitful in strengthening the ties of our friendship.” 

Sir Charles Wakefield, in proposing the toast, 
“Our Guests,” spoke as follows: 

“My Lords, Your Worships, Ladies and Gen- 
tlemen: I rise with the utmost pleasure to give you 
the Toast of ‘Our Guests.” We are proud to wel 
come the distinguished members of the American 
Bar Association and their friends at this historic 
old English home of the Washington family. Their 
presence here today affords the deepest satisfac- 
tion, particularly to those of us who are closely 
associated with the Sulgrave Movement in this 
country 

“T need not remind members of the legal profes- 
sion of the value of ‘tradition.’ It is exemplified 
in our English habit—not only in matters of Con- 
stitutional law and practice. but in many phases 

f the national life—that of finding foundations for 
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beliefs and ideals cedents drawn from 
the long-buried story of the past. 

“Here, Sulgrave Manor, revived and beautified, 
working of this ever 
[To us, it is not a dead fact that 
this fine old Manor House, 
from the time of 


In 


our 


in pre 


is one more example of the 
present motives. ~ i 
a Washington built 
and that Washingtons lived in it 
our King Henry VIII to the reign of James I. 


all that we have done in the preservation of Sul 
grave Manor, we have endeavored to emphasiz« 
all that will appeal to the historic imagination of 
our visitors—being ourselves stimulated by that 
same appeal. When we bring our visitors to the 
front of the Manor House and show them the 


Tudor Porch, with the Royal Tudor Arms above it, 
and the arms of the Washington iamily carved in 
stone upon its doorway, we remind them that the 
noble Washington stock, which did much t 
wards the upbuilding of the United States of Amer 
the life of this, our Mother 


1 SO ) 


ica, was deep-rooted in fe 


Country, in times that are gone. There were 
Washingtons living here, within thirty miles of 
Shakespeare’s home, throughout the whole of the 
great and glorious Elizabethan age. We feel that 


we can share your just pride in your national hero, 
and that you understand share the sentiments 
that are enshrined wi ills Sulgrave 
Manor. 
“From the 

history in the right perspective 
light of Sulgrave, 
have separated and divided British and Amet 
ican peoples in the past; for our hearts and minds 
are carried back the fundamental things which 
unite. We that the mists of long-dead 
passions have been dispelled, that in the clash of 


W of 
view-point of Sulgrave we view past 
We refuse, in the 
to dwell upon the things which 


the 


see, 


principles and personalities that resulted in an in 
dependent America, George Washington stood for 
British principles of I 
it 


We see 


of them, 


freedom ind Justice. 
not all 


that was our own statesmen 





Presentation of old Washington Pew to Sulgrave Church. 
Left to right: Rev. W. Packenham-Walsh, vicar; Mrs. 


Alton B. Parker, Sir Charles Wakefield. 





happily 





W iit 
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ter to all our traditions, 


“Sulgrave is 


very apt 





blundered into a poli 


to oul 


ran 


purposes 


I 


4 





e Amer! 


shrine of union and concord between th 

and British people. It is a standing remind 
our common origins, and also a standing challe 
to us to strengthen the bonds of kinship and hist 
tradition, so that the harassed and perplexe: 

of today may be helped by our united strengt 
common impulse towards liberty od go 
ment. 

“It is not as antiquarians that k to t 
past in this matter. The memories of the past 
spire us for the great tasks of the future 
as I understand it, is the meaning | message 
Sulgrave. Our Movement believes in the px 
of symbols, and in the appeal to the imaginat 
as a means of progress. In this spirit we have 
cued and restored Sulgrave Man and, as t 
years go on, with the further help ich we ki 
we shall receive from those who understan 
purpose and ideal, both in America and here 
intend gereatl to add to its beauty and ttracti 
ness. In the same spirit, with the erful ai 
the Dean of St. Paul’s, whom we e so glad 
have with us today, we have placed the effg 
Washington in the Crypt of St. Paul’s, and t 
great St. Gaudens monument of Lincoln oppo 
Westminster Abbey. Thus, thanks to genet 
\merican donors, men who are t eat 
marks in your path to nationhood are for ¢ 
honoured in the centre of our national life 

“The Sulgrave Movement has sought, too, 
correct the shortcomings of our educational syst 
by emphasising the importance of a knowledg: 
American history, literature and institutions in 
British Universities. We have been greatly help: 
in this matter by the most generous gift of anoth« 
of our guests here today, Sir George Watson, w 


~ 


provided the means for establishing 


in conne 


ction 


with our 


Movement 


of American History established in 


“Ou 


fe Tr 


realise that this place is your herita 
its 
We sincerely hope that this day at Sul 
will give you all pleasure, and 
the many wonderful experiences yot 
your visit to the Old Country, it \ 
in your memories 


ours, an 


in 


\\ 


you. 
ment of 
guished 
tl 


ic 


r time today is very 


you whe 


») are 


limit 


her 


strangers here 


“ast a peep at the Manor 
contents; and that, having once vi 
spot, you will never again f 


d that 


future 


| 


owll 


( 


and end 
the first 
this country 


ed, but 
will ha 
H 


ouse 


b 


1 


tal 


T hi 


ve 


tir 


ind 
ted this histor 


feel sti vers, ut w 
ve as well 
must be our joint cat 
ilorave Man 
that, even amidst 


1 will have had 


long remai! 


We hope that the ideal whi 

inspires our work here will take firm possession 
e are glad to have had this opportunity 

saying something about the purpose and hie 
our Movement before so » of the dist 
members of the great legal profession 

United States. 

“There is an eloquence in th« ry stones of 
historic building such as this The shades of di 
parted Washingtons may be with us today. Art 


those spirits would give their bless 


come which we offer you today ; rejoicing that fro 
them sprang the seed that gave to America in tl 
hour of her birth as a nation the great leader whos 
memory we also treasure; rejoicing, too, in tl 
larger wisdom that is no doubt theirs. in the sple 
lour and power for good of th« eat Republic th 








ing to the wel 











TO SULGRAVE 


Sulgrave Manor, from a painting in possession of Hon. 
George Harvey, former American Ambassador to Great 
Britain. 
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believed they would be strong enough to keep off 
war for a considerable time. The British and 
American peoples understood and trusted one an 
other. (Cheers.) The American visitors to this 
country had been given the finest treat they had 
ever had, and if they had a chance they were going 
to pay it back. (Cheers.) 

Major Edgar Tolman said that when English 
visitors went to America they would find that 
Americans would throw open to them their homes 
and their hearts. 

Mrs. Parker formally presented to Sulgrave 
Manor a number of objects given by various donors 
They included the original grant of the manor and 
lands of Sulgrave, witnessed by Lawrence Wash 
ington and other members of the same family; a 
handle from the coffin of George Washington; 
a section of the old Washington elm from 
Cambridge, Massachusetts; seven framed pic 
tures of Mount Vernon; a liquor chest which be 
longed to George Washington; and saddlebags 
which he used in the revolutionary war. Mrs 
Parker said that the Colonial Dames had recently 
raised $100,000 for Sulgrave Manor, and other wom 
en’s organizations in America were active on its 
behalf. 

Mrs. T. C. Mills delivered the greetings of the 
Society of the Daughters of the Revolution, and pre 
sented a flag to the institution as a token of thei 
good will and confidence. 


Washington Pew Restored 


During the afternoon the Washington pew, 
which was formerly in Sulgrave Church, but was 
sold and taken away 40 years ago, was restored to 
it by Sir Charles Wakefield, into whose possession 
it recently came. The vicar of Sulgrave, the Rev. 
W. Pakenham-Walsh, accepted the gift on behalf 
of the church, and the Dean of St. Paul's offered a 
prayer of dedication. 

Mrs. Victoria Woodhull-Martin, whose prompt 
action secured Sulgrave Manor for the cause of 
Anglo-American friendship, to which she has de 
voted so much of her life, was unable to be present, 
but was represented by Mr. R. Holland-Martin 


The Self-Governing Bar 


“This is not a new thing. In three states this 
power has been conferred upon the legal profession 
In North Dakota, Idaho and Alabama every lawyer 
must be a member of the organization of the bar created 
by statute and subject to its discipline. At the legis 
lative sessions in 1925 measures will be introduced in 
a dozen other states carrying similar provisions. 

“The California Bar Association proposes to pre 
sent to the Legislature when it meets in January a bill 
that has been under consideration for two years that 
will place control of the bar in the hands of the bat 
itself. Nor is this a new thing in this State. A meas 
ure of similar import, formulated by the Bar Associa 
tion of San Francisco, was presented to the Legislature 
in 1921, but did not get out of committee. 

“Similar control of the medical profession has 
proven salutary. In Great Britain, France, Canada and 
in other jurisdictions, the bar controls the admission, 
discipline and disbarment of its members. That should 
be the rule in the United States and every lawyer 
should give his hearty support to the measure that will 
make this possible in California, to the end that the 
prestige and influence of the bar may be increased and 
its reputation enhanced in the minds of the people.” 
The Recorder (San Francisco). 














Presented by Dean of Faculty of Advocates to L 
—Lord Justice-General Points Out Interest 
and Common Law Systems—Luncheon by 
Legal Societies—Visitors Attend Gover 
Banquet by Benchers of King’s Inns 
—Other F1 
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over the 
functions yesterday they were cordially received 
on behalf of the legal profession of Scotland, and 
by the Lord Provost on behalf of the citizens of 
Edinburgh. At noon a deputation attended at Par- 
liament House to meet a number of the Judges of 
the Court of Session, and the visitors were after 
wards entertained by the Corporation to lunch in 
the City Chambers. In the course of the day op- 
portunity was taken of visiting places of interest 
in and around the city. Under the guidance of 
Mr. J. Wilson Paterson, H.M. Office of Works, and 
Mr. J. Inglis Ker, F.S.A. (Scot.), a sti party was 
conducted over Holyrood Palace and the Castle, 
while visits were also paid by motor to the Forth 
Bridge and also to Linlithgow Palace, where they 
were received by Provost Hebson and the Magis 
trates, the visitors being afterwards entertained to 
tea in the Masonic Hall. In the evening they were 
the guests of the various Scottish law societies at 
a reception held in Parliament House. 
At Parliament House 


The deputation which visited the Parliament 
House at noon consisted of the Hon. Frederick W 
Sims, Chief Judge of the Supreme Court of Vir 
ginia; Mr. Charles Martindale, American Bar Asso 
ciation ; Sir James Aikins, President of the Canadian 
Bar Association; Mr. Justice Mignault, Supreme 
Court, Quebec; the Hon, R. W. Craig, Attorney- 
General of Manitoba; Mr. T. Newlands, Canadian 
Bar Association; Mr. G. Bryan, President of the 
English-Speaking — of Virginia; Col. H. L 
Stimson, American Bar Association, former Secre 
tary for War of the United States 

They were conducted to the Judges’ robing 
room and introduced to the Judges of the Court of 
Session, who wore their scarlet Judiciary robes and 
full-bottomed wigs, by the Dean of Faculty (Mr. 
J. C. Condie Sandeman, K.C ho headed a large 
representation of the Scottish Bar. The Judges 
present were the Lord Justice-General (Lord 
Clyde), the Lord Justice-Clerk (Lord Alness), Lord 
Sands, Lord paar pin Lord Morison, and Lord 
Constable. In addition to the Dean of Faculty, the 
Bar was represented by the Lord Advocate (Mr. 
H. P. Macmillan, K.C.), the Solicitor-General (Mr. 
J. C. Fenton, K.C.), the Vice-Dean (Mr. C. H 
Brown, K.C.), the Keeper yf bey Advocates’ Li 
brary (Mr. W. K. Dickson, I * ), Mr. J. Roberton 
Christie, K.C.:; Mr Morrice ae Say Rae: Ber. 3 


EMBERS of the American and Canadian Bat 
Associations arrived in Edinburgh on July 
29, OV week-end, and at a number of 





*Account of + f n x s to Scotland is taken 
verbatim from the Scotsman (Ex re ssue of July 29 24. 
are indebted to the editors of the Freeman’s Journal and the [risl 
Times. both of Dublin. for s of their newspapers containing 


iccount of the visit of the Americar wyers to Ireland 





AMERICAN LAWYERS CORDIALLY RECEIVED IN 
SCOTLAND AND IRELAND 


ords Justices in Parliament House, Edinburgh 
ing Juridical Distinctions Between Scotch 
Corporation and Reception by Scottish 
‘nor-General’s Garden Party in Dublin 
—Garden Party at Muckross Abbe 
ertainments* 






L. Wark, K.C.; Mr. T. A. Gentles, K.( Mr 
Jameson, Mr. D. R. Scott, Mr. T. Innes, Mr. R 
. Wallace, Mr. J. B. Young, Mr. James Macd 

ald, Mr. A. R. Brown, Mr. A, H. D. Gillies, Mr 
Macgregor, Mr. J. A R. Mackinnon, and Mr. N 
MacLean. 


The Dean of Faculty said he had great pleasure 
in presenting his distinguished friends. They had 
come a long way, and entirely out of goodwill t 


this country. 
Scottish Patriotism 


The Lord Justice-General said the D I 
given him a great opportunity to offer on behalf of 
his brethren of the Court of Session and on behalt 
of the wider number of his brethren of the Colleg 
of Justice a right hearty welcome to this country 
and its law courts. They were on id, and rightl 
proud, of the great continent which between thet 
they had made their common country rouder st 
of the vast rip wary ee of human progress and ci 
zation which they had built in its midst. In Scot 
land they were sharers in that pride. TI isit 
found themselves in the metropolitan centre of 
Motherland which was small indeed by comparis 


but not all the volume of love of Americans for the 
land they fought for and won, not all the devotion 


of Canadians for the Dominion which they had 
made so great and powerful, exceeded in depth and 
width the passion which Scotsmen felt for the small 
Motherland which gave them birth. He was suré 
that they who knew something of his countrymen 
in their homes did not visit this little Motherland 
with hearts altogether unmoved, for they were in 


the home, or one of the homes, of the great race 
which was theirs and ours, and they were linger 
ing for a moment near the fountain-head, or on 
of the fountain-heads, of British and American 
nationality alike. 


Juridical Distinctions 


The Lord Justice Gene ral proces le lt Say that 
they had their distinctions in Scotland from the 
system of jurisprudence which they enjoyed south 
of the Border, and from the svstems witl hicl 
they themselves were particularly f But 


these distinctions were not deep enough 

the essential unity which they all possessed. In 
Scotland their judicial systems were framed essen 
tially on French models. Their very College of 
Justice was supposed to have a mysterious connec- 
tion with the Parliament of Paris. However that 





might be, all their institutions wer lirectly in 
fluenced by French examples They knew the 
ancient alliance between the Kin s of Scotland and 
the Emperors and Kings of F c is only the 
outer symbol of the real affinit, between the sep 
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“A Triple Cord” 


The Hon. F. W. Sims, representing the United 
States Bench, said that the welcome from the 
Bench and Bar of England and of their Lordships 
had woven a triple cord that would bind them to- 
gether as brothers, and which, he was confident, 
would never be broken. 

Mr. Charles Martindale replied on behalf of the 
American Bar Association. He said that from 
childhood it had been his delight to read of the 
Scots and of the bravery, hardihood, endurance, 
and faithfulness of the Scottish race on many occa- 
sions and on many fields, that had taught them 
how to live like gentlemen and how to die like 
gentlemen. He expressed his thanks for the wel- 
come they had received and the hope that the 
emotions which arose on an occasion like this would 
have their fruition in a better understanding be 
tween the great country he represented and this 
historic land. 

Mr. Justice Mignault, in reply for the Bench of 
Canada, said the city of Edinburgh required no 
introduction to the lover of history and the lover 
of romance. It was enshrined in a halo which 
rendered it in a way one of the most sacred spots 
of Scotland and also of the world. As to their 
welcome to the sanctuary of Justice, Parliament 
House, they were deeply impressed with the serv- 
ices which their Lordships and their predecessors 
had rendered to the cause of jurisprudence. 

The Hon. R. W. Craig, replying on behalf of 
the Canadian law officers, expressed the pride of 
Canadians in the traditions of the Scottish race 
When one set foot in those historic places, he said, 
one’s heart warmed and thrilled to all the recol- 
lections of what one learned at his mother’s knee 
The welcome they had received would always be 
a source of inspiration to them in the duties they 
might be called upon to perform in the years to 
come. 

Sir James Aikins, who also replied, said the 
objects of the American and Canadian Bar Asso 
ciations were shortly these-—to advance the science of 
jurisprudence, to advance the administration of 
the law and the uniformity of the law consistent, 
of course, with the basic existence of the code in 
Canada and in the United States: to uphold respect 
for the Bench and the honor of the Bar; and to 
encourage good fellowship among members of the 
profession. In following out the principle of unity, 
which was the idea of the foundation of the Asso 
ciations, they desired to get in touch with the Bench 
and Bar of Great Britain, and they had succeeded 
in that. After referring to the visits to America of 
Lords Shaw and Finlay, Sir James Aikins proceeded 
to sav that their profession had a great tradition. 
He thought it was the greatest profession. The 
distinction between it and trade was that their main 
object was service: the object of trade was gain. 
The real association of the nations was between 
the United States and the British Empire—perhaps 
he ought to say, the affiliation of the nations of the 
sritish Empire with the United States. Kinsmen 
they all were, not perhaps because of blood, but 
because they were joint heirs of the greatest glory 
that history had ever chronicled of any people. 

Luncheon by Corporation 

There was a large and representative gathering 

at the luncheon given by the corporation in the city 


chambers. Lord Provost Sir William Sleigh pre- 
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“Our Guests,” in a 


sided and proposed the toast, 
very happy manner. Col. Stimson, replying for the 
American Bar Association, paid a glowing tribute 
to Scotland. Mr. Harcourt, of Osgoode Hall, On- 
tario, replied for the Candian lawyers. Lord Clyde 
proposed the health of the Lord Provost. The pr 
ceedings were terminated with the singing of “Au 


( 
Id 
iq] 

Lang Sy ne.” 


Reception at Parliament House 
In the evening a reception in honor of the 
visiting Bar Associations was given by the Scottish 
legal societies in Parliament House. The company 
numbered nearly a thousand, and, besides the rep 
resentatives of those engaged in the practice of the 
law in America, Canada, and Scotland, there were 
present prominent members of other professions 
and members of the Town Council. Parliament 
Hall, the Advocates’ Library, the Signet Hall and 
Library, and the S.S.C. Library were all made use 
of for the occasion, and in the various corridors 
there were tasteful floral decorations. The Scottish 
legal societies represented were the Faculty of Ad- 
vocates, the Writers to the Signet, the Solicitors in 
the Supreme Courts, the Procurators of Glasgow 
and Procurators of Dundee, the Aberdeen Advo- 
cates, and the Incorporated Law Society. The 
guests were received by the Dean of Faculty (Mr 
Condie Sandeman, K.C.) ; reorge M. Paul, Dep 
uty Keeper of the Signet; Mr. W. H. Mill, President 
of the S.S.C. Society; Mr. F. W. Kay, Aberdeen; 
Mr. C. Duncan, Dundee Mr. J. Paterson, Pai 
ley. Programs of music were carried through in 
the Signet Library and the S.S.C. Library, where 
also refreshments were s¢ Pipe music was 
supplied by the band of the K.O.S.B.’s from Redford 
Barracks, in Parliament Hall. The guests availed 
themselves of the opportunity of visiting the Court 
nain hall and the 
several libraries 
as displayed 
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The Visit to Ireland 


BOUT two hundred American and Canadian 
A lawyers accepted the invitation of the Irish 

Bar to visit that country at the conclusion of 
the London meeting. The estimate of the attendance 
is given by an American who went, and the figures 
are just about double the registration in London 
of intending visitors. Dublin had therefore some- 
what the experience of London and Paris, the num- 
ber of guests outrunning the number of acceptances. 
But all were cordially received and most agreeably 
entertained, the visitors returned with high 
appreciation of the hospitality of the Irish Bar, 
which, in the words of left nothing to be de- 


1 


and 


one, 


sired. The largest contingent of visitors naturally 
came from New York, but every section of the 
country was well represented in the delegation 
which left Euston Station, London, on Tuesday, 


July 29, and arrived at Dublin the next morning 
The first function garden party at the 
Vice-Regal Lodge. Dublin, at four o’clock of the 
afternoon of the day of arrival. Governor General 
Healy, standing in the portico of the Lodge, shook 
the visitors and bade them 
As Governor General is a lawyer 


was a 


numerous 


hands with 


welcome the 


himself as well as an official, his greetings had both 
offici f 


present which appears in 
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Journal ot July 31 shows that a la 
the most distinguished citizens of the 
gathered to meet the representatives of the 
can and Canadian Bars. The No. 1 
furnished music for the occasion. 

In the evening there was a dinner at the Ki 
Inns, given by the Benchers of the Honorable 
ciety of the King’s Inns. The function was great 
enjoyed by all present, and there was plenty of 


teresting conversation. The speeche s, hows 
were few in number and very brief, the princi 
ones being the address of welcome by the ( 
Justice and the reply on behalf of the Ameri 
guests by Judge Alton B. Parker of New \ 


The following account is taken from the Freem 
Journal: 

“In the evening the American visit: 
guests of the Benchers of the King’s Inns at 
dinner given at the Inns. A distinguished gath« 
ing at the function included the Governor-Gene1 
Mr. Hugh Kennedy, Chief Justice of the Saorst 
who presided, briefly weicomed the guests. 

“After dinner the visitors were entertain 
a vocal and instrumental program of Irish mus 
including folk songs. The artistes were Miss |« 





Nolan and Mr. Jos. O’Neill, the well-known Dt 
vocalists, and Miss O'Hara, violinist. Dr. J] 
Larchet acted as accompanist 

“During the evening the doors were ope 
and the party remained standing while the band 


the Civic Guard outside played ‘The Star-Spang 
Banner’ and “The Maple Leaf’ in compliment to 


+ 


visitors. Among the Canadian guests were 51 
James Aikin, Lieutenant-Governor of Manito 
Lord Chief Justice Harvey, and the Hon. M 
Rowell, ex-President of the Canadian P 
( ouncil 

“The attendance included—The Governor-Ge1 


eral, Mr. K. O’Higgins (Minister for Justice), Lord 
Glenavy (Chairman of the Seanad), the Right Ho 
T. F. Molony (former Lord Chief Justice), t! 
Right Hon. W. H. Dodd and the Right Hon. A. \ 
Samuels (formier Judges of the High Court), M 
James Moore (President of the Incorporated I 
Society), and leading members of Irish legal p 
fession.” 

On Thursday morning a special train, 
a goodly number of the guests, left | 
o’clock for Killarney. The program of 
ment at this fascinating place, with all its 
beauties, included a concert in the 
Thursday, at which the Governor 
to be present, and John McCormack was schedul 
a garden party at Muckross Abbey and 


natural 
evening 0! 


General wa 


to sing ; 


gala ball in Killarney on Friday regatta on tl 
lower lake on Saturday, and a golf tournament 
devotees of the game on the following day 

The visit to Ireland afforded the guests an « 
portunity not only to become acquainted with Ir 
hospitality, but also to get at first hand informati 
and impressions as to the new constitutional a1 


judicial system so recently established in that cou 


try. Many of the guests were deeply interested 
the subject and availed themselves fully of the oc« 
sion. 
Contributions 
The articles contributed to the Journal are 
signed with the names or initials of their authors 
ind no responsibility is assumed for the opinior 


expressed therein. 


















THE VERACIOUS LOG OF THE LONDON FLEET 


irly Nine Hundred Lawyers and Ladies Brave Unknown Seas on Berengaria, a Smal! 


Ship of Only 52,000 Tons—Twelve-Mile Limit a 
\board—Message from Canadian Bar President—Seven “Crowded 
on the Laconia, Day by Day—A Get-Together Meeting 

f Court at Which Lady Barristers Take Milk Instead of Silk 
\ccount of the Lost Log of the Aquitania 


esting Contest 
Davs of Glorious Life” 
SESS! ; 


Some 


Che Berengaria 

\TURDAY, July 12.—There the “Ber- 
named the “Imperator,” now 
wife of a distinguished gentle- 
thus retaining unimpaired the 
egestion of co id. From 11:00 a. m. to 5:00 
hurry and bustle of arriving lawyers and 
wives, etc. All arrive with anxious, expectant 
Will their baggage be there as predicted? 

ill 7 4 Many affecting with 


she is, 


engaria,’ once 
called after tl f 


of old time, 
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reunions 
rage 

\t last 

9:06 p. m 


= 
isitors ashore 


the mmand, “All vi 
} the ship is under way, 


assisted by s¢ 
use the letters “N Pe ae oy 
full l 


small but energetic tugs. 
T.” designedly, instead 
wor ne going to England must 
miliarize himself with rows of capital letters at 
end of things Few distinguished men on the 
er side appeat public without a trail of capital 
ters behind them—K. C. M. G., K. C. M. P., or 
ething of the kind 


Standing on deck a atching 
es of Manhattan sink to vague 
ernor’s Island, the Statue of Liberty, the Long 
ind shore line, and other details of the course 
sea. Many speak of the twelve-mile limit and 
ir desire to see the great fleet of rum smugglers 
the eye can reach, waiting for a 
vigilance on the part of our 

llant tars in order to break through and land 
Perhaps a conflict with the lee 
ippers running red with Burgundy. Disappoint- 
nt. Only a few boats visible anywhere in the 
ion, and they n be on thoroughly legal busi- 


the 


the great build 
outlines, noting 


] 


ed up as lar as 
ment’s relaxatio1 


Ir Cargoes 


as far as anyone can judge 
Many set about learning something of the flag- 
p of the Ameri fleet. Somewhere in the vast 
[ sea—‘“expense of sea,” someone called it 
the trip—the “Nina” and the “Pinta,” in other 
the “Laconia” and the “Aquitania,” are 
ttling the unknown seas to arrive at the same 
il. The men on the “Berengaria” learn that the 
900 feet in length, with a gross 
while the soon discover 
charges have authorized: 
waving, 4 waving and curling, 5/; facial 
issage vibro, 5/, etc. Whatever the inclined line 
the right of the figures may mean, it is quite 
ir to them that the charges are very reasonable 
leed, all things considered; in fact, without con- 
ering more than half of them. It is also learned 
the ship has eight decks, elevators, a magnifi- 
Pompeiian swimming pool, a 
e ballroom, a bank, gymnasium, 
decks, religious services on 
Tudor smoking room, a bar, 


panse ot s¢ 


ladies 


followi1 9 been 


nt salon lounge, 
Im garden, a larg 
mense promenade 


nday, orchestt 
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Spectacular Disappointment—Inter- 


a daily newspaper, and almost everything you might 
mention. 

Dinner at six. A long and elaborate ménu con 
taining about everything one could think of. Elab 
orate menus at sea often don’t mean anything; it 
all depends on the weather. If the weather is bad, 
such a ménu is a deadly affront. But the “Beren 
garia” appears resolved to do its duty and risk the 
consequences. 

Meeting of old acquaintances, making of new 
acquaintances, much promenading on decks, danc 
ing for those who like to dance. The first evening 
wears away. Before it is done the passenger list 
has become a house party, 

Well known judges and lawyers take constitu 
tionals on deck. Two or three of the younger mem 
bers of the Bar take unconstitutionals in the smok 
ing room. 

At 8:11 p.m. N. Y. S. T., Ambrose Light Ves 
sel abeam. 

Sunday, July 13.—Fire drill in the morning 
Must not be confused with Sunday services. Pas 
sengers appear with life-belts and learn how to 
save themselves a lot of swimming. Roman Cath 
olic services in the Palm Room and Church of Eng 
land services in the Lounge. Mr. S. Benyon, Purser, 
reads the latter service in a careful, well modulated 
voice so as to cause no alarm. You can’t be too 
careful not to start a panic on ship-board. Singing 
by well-trained ship’s choir, in which passengers 
join. A prayer for the safety of those on land. The 
hymn “Holy, Holy, Holy,” floats out and seems 
to mix with the murmurs of the sea in one vast 
ascription of praise. 

Warnings that “professional confidence men” 
are reported to cross the Atlantic from time to time 
attract attention. Most of the passengers are them 
selves the repositories of much “professional con 
fidence.” Distinction at last made clear. No re 
flection intended on passengers. 

Moderate to light breeze and sea. Weather 
slightly cloudy, then fine and clear; 367 miles up 
to Sunday noon. Boat steady. The advertisements 
call it “the floating Ritz.” It is very like a hotel, 
except that there seems less vibration. 

Monday, July 14—Message on the bulletin 
board: “To R. E. L. Saner: My warm thanks for 
your message. I greatly regret I cannot be with 
you. Please convey my best wishes to the many 
learned brethren who are fortunate enough to be 
on board. (Signed) John W. Davis.” 

Wireless from S. S. “Montlaurier”: “Canadian 
Bar Association wishes American Bar Association 
pleasant voyage and happy arrival in England 
(Signed) Aikins, President.” 

“President Canadian Bar Association, S. 
‘Montlaurier’: American Bar Association cordially 


appreciates message of Canadian Bar Association 


S 
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and sends fraternal greetings and best wishes 
(Signed) Hughes.” 

Reported that Mr. John D. Black and certain 
members of Chicago Bar Association Glee Club are 
threatening to sing; probably cannot be restrained 
much longer. Deemed best to have it done undet 
circumstances permitting some sort of official con 
trol. Performance given in main dining room on 
F. Deck, Mr. Silas Strawn of Chicago, master of 
Songs printed and audience joins 

olemn and affecting 


ceremonies. 
heartily, particularly in the 
chorus: 
“Caveat emptor, quare clausum fregit, 
Obiter dictum, damnum ex delicto, 
Malum prohibitum, locus penitentiz, 
Res ipsa loquitur.’ 


“Does the Spearmint Lose Its Flavor on the 
Jedpost Overnight?” another touching little song, 
rendered with excellent effect by song leader and 
audience. 

Strong breeze, moderate sea, overcast, occa- 
sional rain squalls. Certain ladies insist on seeing 
ice-bergs, apparently under the 
their tickets call for ice-bergs. Ship’s officers look 
at them sadly and say nothing. Member of party 
who had intended to remark on deck, in case of 
rough weather and the ship rolling, “melior est 
abandons hope of utilizing jest 


impression that 


conditio sedentis,” 
Confides to friend, however, that he is looking for- 
ward to an opportunity to say, when someone re- 
marks that the pump has long since disappeared 
from Pump Court, Middle Temple 


“Lo, all our Pump of yesterday 
Is one with Nineveh and Tyre.” 


Date of taking Bastile. One or two Franco 
philes celebrate by taking Bass, following cy pres lines. 
574 miles. 

Tuesday, July 15.—Kight round contest in the 
evening between Dean Roscoe Pound, of Harvard 
University Law School, and ship’s foghorn. Lounge 
is crowded for the event, and ringside seats are 
in great demand, although few know there is to 
be anything except an address by Mr. Pound on 
“Legal Institutions as They Are and as We Shall 
See Them,” as a preparation for London meeting 
Scarcely has he been introduced, however, and-be 
gun speaking before the foghorn swings into action 
and contest is on 

Round 1 Mr 
humorous remarks 
long and deafeningly 
silence, speaker follows up his first remarks with a 
quick thrust at the subject Foghorn comes back 
Both contestants seek 


Pound leads off with a few 
I oghorn counters by blowing 
Seizing an opening of 


without showing weakness 
opening. Honors even 

Up to seventh round much doubt as to which 
will get decision. During the eighth it becomes 
plain the distinguished speaker is entitled to it on 
following points: Good humor, self-possession, per 
sistency, willingness to make the best of a bad oc 
casion His remarks are greatly enjoyed Fog 
horn afterwards reported as saying. “I am glad the 
championship remains in America.” 

Notices on bulletin board of dinners or lunches 
for Harvard University men, Ohio University men. 
D. K. FE. and other organizations. Notices on same 
board calling for meetings of all members of the 
Ku Klux Klan and of all attorneys from Philippines 











and Porto Rico and Guam aboard ship suspect 
to be intended as jests. 

Moderate breeze and sea, overcast, clé 
cloudy, poor visibility. 555 miles 

IWVednesday, July 16—Reception in the sa 
lounge to President Hughes and Mrs. Hughes 
Grew out of suggestion by five former Preside 


Rawle, Dick 


of the Association who are aboard 
son, Lehmann, Parker and Saner—that memb: 
would enjoy such a function. Largely attend 
and greatly enjoyed. Many express view that 
all receivers were equally cordial, it would 
great improvement in one phase of legal 

Followed by dancing in the bal 
functions, it may be remarked incidentally, are f 
lowed or preceded or accompanied by danc 
the ballroom. Intervals filled up by 
Many remarkable instances of rejuvenation w 
nessed, serious middle-aged gentlemen sudden! 
discovering they are quite young and proving it | 
agility on the dancing floor. Paul Specht’s Car 
lina Club orchestra, with full complement of Ang 
saxophones, furnishes musical explosions 

Moderate breeze and sea, misty, overcast, fresl 
451 miles, 


y concert 


breeze, cloudy 
Thursday, July 17—Entertainment in aid 
British and American Seamen’s Institutions in the 
salon lounge at 9:00 p. m Hon. Charles | 
Hughes, chairman. Fine musical program, made up 
by volunteers from passengers, ship’s orchestra, the 
dance orchestra, and ship’s officers \ “Twelve 
Mile Phantasy,” poem specially composed for the 
occasion and doubtless so called because it was the 
limit, read and much applauded Mr. Hughes 
makes address, paying tribute to the race of s 
farers in general and the officers and crew of t 
flag-ship in particular. Collection, “The Star-Spar 
gled Banner,” “God Save the King.” 

Moderate to fresh breeze and sea, moderate 
540 miles 


swell, overcast, cloudy. 
fe California, Virginia and othe: 


Friday, July 18 
State groups have photographs taken for benefit 
of posterity. Various excursions by groups 
engine rooms, kitchens and other penetralia of shij 


Much enjoyed by excursionists report as 


feelings of engineers, chefs, etc 
Run on bank by passengers to stock up or 
Inglish money preparatory to landing next day 
Discussion between two passengers in waiting line 
as to difference between the pound and the guinea 
One of them ventures sage observation that th 
pound represents the democratic, and the guine 
the aristocratic element in English currency. “But 
there isn’t so much difference between them,” th: 
other protests, “only a shilling.” “Possibly there 
isn’t as much difference as you think between the 
aristocratic and the democratic element either,” tl 
other replied 
Suspicion that England is destination of “Be: 
engaria” confirmed by report that ship will arriy 
at Cherbourg early in the evening and at Southam] 
f Sat Realiz: 


ton about two in the morning of Saturday 
tion that voyage is nearly over causes regret, i 
spite of agreeable anticipations of visit. Many ex 
pressions of satisfaction with extremely successful 


+} 


efforts of officers and crew to make the vovage 


pleasant, Captain W. R. D. Irvine, Staff Captain 
R. D. Jones, Purser S. Benyon, Chief Engineer R 
Lambert. St. Ch. Engineer A. Dun Chief Stev 
ard \\ Ballyn, Chief Officers G. R 





nh Second 

















TH 


V ERACIOUS 


‘urser W. D. Brown, Assistant Purser H. B. Ward, 
| thanked for conducting the voyage so smoothly 
nd successfully that it was not necessary for pas- 
engers to resort to any appreciable extent to the 
efficient services of Surgeon J. D. Doherty and As- 

istant Surgeon G. A. Goolden 
Arrive Cherbourg Breakwater at 7:54 p. m. 
M. T. Leave Cherbourg 11:00 p. m. B. S. T. 
Moderate breeze and sea, overcast, cloudy, fine and 
ar. Take your Chat is the official ship’s 
542 miles up to noon and 186 miles to Cher- 

urge Breakwat 

bustle of land- 
officials strangely reasonable 


irda Hurry and 
ustom-|! is¢ 
ind expeditious. Special trains waiting to carry 
arty of nearly 889 American lawyers and ladies to 
London. Cherb to Nab Tower, 65 miles. Av- 
erage speed on voyage, 23.35 knots. Ambrose Chan- 
nel Lightship to Cherbourg, 5 days, 19 hours, 43 
minutes. Cherbourg to Nab 2 hours, 37 
minutes 

N. B. Plea 


the Berengari 


ng ( 
s 


Tower, 


report any accuracies in the Log 
Correction will be gladly made. 


The Laconia 


HORTLY before one o’clock, Daylight Time, 
S to-wit, nit econds prior thereto, on Friday, 
July 11, 1924, certain figures might have been 
een dashing over the gangplank of a ship making 
ready to sail Their lateness and the way they 
mussed papers ut showed they were lawyers. 
lhe ship was none other than the “Laconia,” third 
everything else, of the American 
Bar Association fleet, bound for London. Near by 
iy the “Berens ” which, having landed its most 
listinguished passenger, the racehorse Epinard, had 
ccomplished the its voyage and was 
bliged perforce take on some passengers for the 
return trip « The “Aquitania” had already 
ailed by Daylight Time and, fortunately for us, 
had therefore left behind who reckoned by 
Standard Tin joined our company sans bag- 
rage, sans ¢ ng but good nature 
As we ca ri-colored rolls of paper rib- 
bons thrown t iting friends on shore held fast 
to land as long as might be \ large banner with 
I “B Voy Bar Associa- 
tion” flown on the pier end cheered us as we swung 
into the Che ship blew its whistle and 
on shore their noses as 
y went below to 
on even keel, and to 
ve miles should have been 


n size, but first 


re al object oO! 


some 


egend 


age American 
1 


blew 
philosophically 
boat was 


life saving drill, “Is 
Chancellor sits on?” 

as Papa Buzfus adjusted 
dear: father is doing afloat 
at | y—putting 
na front.” Instruction was given by Chief Officer 
the Distinguished Service 
Captain Britten, marked by a 

Royal Distincti We felt safe, therefore. If we 
had been royalt ill the officers and all the crew 
f finer, more 
personnel could 
Purser Cartwright was 
having tripped a very 
first night (no ret- 
ntended) some pas- 


That is to say 


Robinson, 


Order and, like 


ould also | been honored, for a 


igreeable and more efficient not 
e found on the seven seas. 
very Czesar versatility ; 


ight fantasti 
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sengers feared he might jingle out of his pockets 
some of their valuables in the abandon of the fox- 
trot. But when, given an advowson, they heard 
him read part of the service on Sunday morning, 
they were reassured and would have entrusted to 
his care anything save their women folks. But of 
him more anon. 

Every detail was arranged for our comfo-t ex- 
cept the intervals between meals and broth and tea 
and sandwiches. These were too brief for real 
hunger. Even the matches in the smoking room 
(nothing personal meant) were a joy—young trees 
that burned until you got your light or were lighted 
up, as the case might be. The constant swabbing 
and painting-up of the ship were the envy of the 
housekeepers aboard. 

Once on “the wine-dark sea,” as sapient Homer 
called it, legal lingo floated on the breeze; the writ 
of Prohibition was not used and procedendo was 
invoked only by those having the high numbers in 
the pool; stories were laid with a continuando and 
none enjoined. It was once around the ship and then 
a venire facias de novo. We were glad indeed our 
bark was not of the White Star Line; else she would 
have been not the “Laconia” but the “Laconic.” 
\n over-speaking judge may be no well tuned 
cymbal, but a laconic lawyer on the high seas is 
something whereof the memory of man knoweth 
not. 

Some now discovered the Gymnasium (and 
undreamed of muscle in consequence), the horse 
and Charlie horse and many games, as, e. g., deck 
tennis, polo, ring toss, shuffleboard, but, outside 
of the gym, no dumb bells. Some persisted in the 
more quiet exercises of lifting the glass and raising 
the ante. 

Some learned nautical terms, as “abaft the bin 
nacle” and to distinguish “davit” from “affidavit” ; 
also port from claret. 

Saturday, July 12——The sun warm, the sea 
smooth. The official program of the London Meet 
ing was released, the following conversation over 
head: “\What shall I do for a morning coat—have 
lost mine. I pushed it in the closet last night after 
coming from the smokeroom.” ‘Where's the 
closet?” “There” (pointing to a porthole). 

8:30 p. m.—A coram nobis get-together meet 
ing in the Lounge, initiated by J. W. Vandervort of 
Parkersburg, W. Va., who presented the Chairman 
of the meeting, Reginald H. Smith of Boston, gen 
eralissimo, Admirable Crichton, pinch hitter and 
general utility man. 

Mr. Smith said everyone knew the name of 
Columbus’ ship, the “Santa Maria” (eheers), but 
few remembered the “Nina” and the “Pinta.” M1 
Smith, as chief assistant to the Captain, therefore 
announced the appointment of the Official Keeper 
of the Log for our ship and asked him to show him 
At this point a tall, handsome gentleman of 
irreproachable manner and with a searchlight eye 
arose (I’m writing this thing) and bowed to the 
assembly. With customary esprit d’escalier he 
would have said, “I should have preferred to keep 
the lager rather than the log,” but, as he was not 
called on, this frothy sentiment remained unspoken 

Judges J. B. Bridges of Olympia, Washington, 
and H. D. Harlan of Lansing, Michigan, spoke of 
the friendly relations likely to result from this trip. 
Judge H. M. Garwood of Houston, Texas, expressed 
himself as ordinarily opposed to any motion at sea, 


self. 
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but yet moved that we consider ourselves in equity 
with that done which ought to be done, and there 
fore all introduced to one another withour further 
formality. Judge Garwood, coming from Texas, 
where the community property law prevails to take 
from a husband an undivided one-half of all his 
property for the benefit of his wife, expressed his 
admiration for the Common Law, which allows to 
the husband all the personal property of his wife 
as soon as reduced to possession. He said he was 
anxious to visit the home of the Common Law, 
where a man might chastise one’s wife with a stick 
if no bigger than his thumb. Judge Garwood yas 
about to express a desire to go still further away 
from Texas; in fact, somewhere “east of Suez,” 
but happened then to notice that his helpmate was 
He 
accordingy reversed his engines, moved himself for 
and immediately granted a re-hearing, and an 
nounced as his opinion that the Common Law was 


not, as he had supposed, absent from the room. 


brutal, archaic and no good anyway. 

Former Ohio Attorney General F, S. Monnett 
of Columbus, Ohio, made a few observations (un 
aided by the sextant and happily lacking in longi 
tude) and called on Mrs. Jessie Adler of Cincinnati, 
(hio, an assistant prosecutor, who graduated from 
law school simultaneously with her son, ranked him 
in the class and spanked him in the home. Mrs 
Adler queried, “What were the women doing when 
the men established that Common Law rule of 
thumb?” Answer: Pointing the finger of scorn, of 
course. She opined women could be lawyers and 
mothers and wives as well (a large program, we 
call it). Mrs. Oda Falconer of Los Angeles, Cal., 
told the well known story of her townsman who re 
marked at the funeral, “Well, if no one wants to 
speak of the deceased, I shall say a few good words 
about Los Angeles.” 

As the speaking continued, three destroyers 
ed forward the bow- 


(ships, not speakers) appea 
sprit and the meeting faded into low visibility. 
Sunday, July 13 Phe sin in glory, tint- 
ing the clouds in most delicate Ridgeway Kni: 
hues of pink and grey; the day fine, sea calm. 
Divine services were conducted in the main salon, 
led by the Captain, aided by the Purser and by 
the ship orchestra \ collection for the Seamen’s 
Aid Society was taken with good results by the 
smoke room steward—a most judicious selection for 
the exercise of gentle duress. The omnipresent 
Gulf Stream befriended us and wrapped us about 
We saw much seaweed, a sea tortoise, Portuguese 
men o’ war, flying fish, a bird, dolphins (more poetic 
than porpoises and avoids possibility of the usual 
trans-Atlantic “What is the purpose of the pot 


poise ?”’), a (Sunday) school of sharks (not aboard) 
We overhauled a ship after much preliminary 


misinformation regarding her line and destination 
We had a gala dinner, attended necessarily by much 
learning of French, one gentleman ordering three 
dishes from the menu and found all were potatoes 


Vonday, July 1 \ fine day with a clean 
breeze raising a few whitecaps, very welcome after 
the night caps preceding The Blackstone Com 


mittee made a way of necessity for the stragglers 
and took tithes. About noon, a whale was descried 
coughing in the offing. and later more were seen 
so close to the ship their bodies could be discerned, 
as in the old advertisements of Sapolio. Their 
spouting was not comparable to that when, at four 





{ 


< 





ells afternoon watch, the barristerines 
about half a dozen) met. 

At eight bells afternoon 
icknowledgment to Bonding Compa: 


“My Trip Abroad,” on how to Say the time in hig 
oa | 


seas language) a children’s party was 


J 


ort palm garden. Twenty-five or thirty 


were assembled from all classes of 


3 to about 13. Included in the number w: 





John of Blackacre, a darky boy who sw 


ind stuffed himself with cake in 


mu 


way as the little Johns and Jeans of 


( 
t 


wright at the piano) and dancing f 


onfetti, balloons and vari-colored 


he lovely picture. Musical chairs 
1h wed. 


Ci 








By this time special entertainments succeed 


one another so fast it was necessary 
cial printed docket of events for the trip, 


i 
I 
( 


{ 
I 


who has just lost a case. Nineteen 


ach passenger received at dinne1 


ridge party was followed by dan 


artwright again leading convoy. 


to 


Tuesday, lull 15 \roused by 


yhhony of the foghorn; very remi 


at lunch with Captain Britten as 


( 
( 


I 


Included in their number were H 


and ©. B. Tracer from San Juan, 
arl S. Carlsmith of Hilo. Gatherin 
f Virginia Alumini, Harvard Law School 


egistered on port side; heaving lis 


to port. 


( 


Two bells aiter second dog wal 
issembled. Lord High Sheriff of Nutty 


Higgins, Jersey City, N. J., “beard 
| 


lespatched business and almost despa 


% the hangers on in Court with 


gavel. The beard was the beard 
the voice was the voice of Irish. 


the judges, gorgeous and majesti 


furs and (dressing) gowns. 
the bailiff put the populace through a co 
4 } 
! 


ting up exercises; elevation to the 
than ordinarily difficult, as the judges’ chairs were 


( 


tit 


cle 


} 


pen 


1 
1< 


la 


I 


ve a pe 


rOLTeSS! 


resounding 


France, but 


\s each jud 


waddled 1! 





was more 


poised perilously on a large sofa. Fortunately, the 
sea remained propitious, else the xim ‘Facil 
lescensus averni,” would have been olved 

Present were: Lord Chief Justice Allricl I 
H. Aldrich, Detroit); Lords Beach (George R., Jet 
sey City); Sands (A. H., Richmond, Va sh (1 
L., Vergennes, Vt.); Hughes (F. T., Sharon, Pa 
Haight (T. S., Jersey City); Snow (L. P., Roches 
ter, N. H.) [wo Barristers—Isaac Sutton, Phila 
delphia, Pa., and Barry Mohun, Washington, D 
( appropriately gowned and wigged, sat at th 
Counsel Table and, following the ll of the calen 
dar, moved for the admission Miss Victrola 
Sonora to the Bar. Two Barristeretts—M \dle 
Cincinnati, and Miss Lucy R. Somerville, Cleve 
land, Miss.—likewise took milk \ femme le, i 
fact unique (the assistant purser), took the part ot 
Victrola. Victrola’s record was bad. ( id vult 
or freely, the Court gave her th | udges 
desce nded 

\ race card for the first meeting the A. B. A 


Turf Club on the New Race 


Track “5 
side, was distributed, and thrilling horse 
in honor of Baron Brampton’s (Henry 


memory. 
The foghorn continued to bl 


' 


’ Deck port 


races held 


fawkins’ 


drowned 
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more pl of the clinking of ice 
glasses 


fine weather 
Masters of the 


ednesday, Ju -Sunshiny, 


gentle swe but all were 
V now 

Games, “B Deck,” 
Chalking g Lye, 
Pillow Fighting 


Tug-ot-War 


30 p. m Port 
Pig’s E 


‘ 
vents Potato Race, 
B 
} 


arbers), 
You There?” 
teams). 
British and Amer 
Chairman, Reginald H 


00 p in aid of 
Seamen’s Institutions ; 
Collectior 

Sea smooth, a slight drizzle, 
no end of meetings. 
District School was begun by 
ig of the School bell 

leacher: Judge Frank L. Fish, Vergennes, Vt., 
] before being 


] irsday, J l 
skies, no su! wind, 


8:30 p. m.—TI 


t} t position iong 


once had held 
ted to the benc!l 

School Trustees: Judge Fred F. Fayville, Des 
es, lowa, “Col. Brown”; Judge Leslie P. Snow, 
ester, “Squire Jones”; Judge Fred H. Aldrich, 
it, Mich., “Ds Smith.” 

\ll were appropriately 
ted them admirably 
just out of dry dock 
The Scholars, 
ved gum, shot paper 
and broke do 
School vith the singing of “Old 
es.” It was Friday afternoon, the last day of 
term \fter the rhetoricals, the Trustees 
ed the school Following this, sides were 
en and the school spelled down, Mr. Hopkins 
hicago being the last to go down. One speller 
ed “Guinea” “I-t-a-li-en” and others who de- 
for spelling on their stenographers quickly 

] 


dressed for 
The 


the parts 
Trustees wore silk 


like and 
wads, and forgot 


artistically 


girls, 


their 


lressed boys 
most 


opened 


riday, July 1I8S—TTI 


e sea smooth, sky gloomy. 
other meetings. Thirty-two Ohio citi- 
met at lunch. Various college and fraternity 
ups assembled. Land was sighted with regret 
t 4 p. m. College cheers for Ireland—inky skies 
the sun occasionally breaking through. 
vlers and g A political convention was held 
e evening, with numerous speeches and much 
iuse for Pres. Coolidge and Mr. Mon- 
presiding. The vote, taken by little girl pages, 
125 Coolidge, 98 Davis, 3 La Follette (undis- 
d adherents) Vice-Pres., Purser Cart- 
ht 3, Mrs. Adlet As we took on the pilot 
Jueenstown har! the moonlight broke through 
clouds, point occasionally (albeit 
ly) breaks judge’s mind. Naturally, 
took greens aboard in Ireland, also sole. 


erous 


ulls 
+1 


Davis. 


as one s 


into the 


Saturday, Jul The following telegrams 
exchanged 
Their Majesties 
Knowsley 
“The members 
on board the 


King George and Queen Mary, 
l iverpool. 
the American Bar Associa- 
‘Laconia,’ having crossed the 
the safe conduct of gallant 
to send to Your Majesties 
express their great pleasure 
reach the hospitable shores of 


Ocean ur 
seamen, beg 
, 


intic 
lish 
greetings an 


they shall 
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your Kingdom, for which they entertain so strong 
a feeling of close friendship.” 
“To the Captain S. S. ‘Laconia,’ Liverpool. 

“The King and Queen warmly thank the mem- 
bers of the American Bar Association on board the 
‘Laconia’ for their kind message of greeting 
Their Majesties hope that their visit to England 
will be a very happy one. 

“(Signed) Private Secretary.” 

At Liverpool all the ships were dressed and in 
their best slips. We thought it was in our honor, 
but found the King and Queen had that day dedi 
cated a new cathedral there. 

There was a wide geographical distribution o/ 
passengers in our list—some from Australia and 
from 38 States and the District of Columbia, Porto 
Rico, Hawaii and England. We docked and ducked 

Abstract of the Official Log follows: 

CUNARD R. M. S. “LACONIA” 
Captain E. T. Britten, R. D., R. N. R 
NEW YORK to LIVERPOOL (via QUEENSTOWN) 

Date, 1924 Runs Lat. N Long. W Weather, Etc 

July 11 At 5:05 p. m. G. M. T. left 
Company's Wharf. At 7:10 p. m 
G. M. T. Ambrose Channel, L. V 
abeam. 


Light 


sea, 


following wind, smooth 
clear weather. 
Moderate breeze, 
clear. 
Light breeze, slight 
Mod. breeze and sea. 
reduced speed, fog 
Mod. breeze and sea. 5h. 
reduced speed, fog 
Mod. breeze, rough 
sea, cloudy and clear. 
Light breeze, slight swell, 
cast. 
lo Dawnt's At 
Rock L. \ 


slight swell 


swell, clear 
ih. 3im 


46m 
following 
over 
11:45 p. m G. M. 7 
Daunt’s Rock, L. V. abeam 
2961 

Passed Daunt’s Rock Friday, 
Average speed, 17.15 knots. 


Length of passage—Ambrose 
4 hours, 35 minutes 


July 18, at 11:45 p. m. G. M. 7 


Channel to Rock—-7 days 


M. S. 


Daunt's 


The Lost Log of the Aquitania 


We had hoped to present an equally veracious log 
of the Aquitania in this issue. The official log-keeper 
was duly appointed at Philadelphia. He was made 
familiar with the exacting and supremely important 
duties of the undertaking. He showed willingness, en- 
thusiasm; and the members of his party included his 
wife, sister-in-law (a lawyer herself) and son, thus 
supplying him with a capable staff not likely to over- 
look any important details. He went to New York 
in plenty of time to catch the boat. Unfortunately, he 
and his party did not go to the dock in time to catch 
it. When they arrived, the Aquitania had already 
sailed. 

An employe of the steamship company, it appears, 
had informed him and his party that the boat sailed by 
New York Standard Time, instead of by New York 
Daylight Saving Time. Hence the misunderstanding, 
which the company promptly met by booking the party 
to sail on the Laconia, due to sail a day or so later. The 
fact that all the party’s baggage had gone on the 
Aquitania, bound for Southampton, whereas the La- 
conia was destined for Liverpool, naturally caused the 
worthy log-keeper some annoyance, but the obliging 
shop-keepers of Manhattan cooperated cheerfully to 
supply a temporary sea-going outfit for all. Thus it 
was that the Laconia, which had already been provided 
with the alert and enterprising log-keeper whose care 
ful record appears in this issue, had an extra one 
aboard, while the Aquitania had none at all. 








THE SOURCES OF OUR AMERICAN INSTITUTIONS 






Charge that Mr. F. Dumont Smith’s “The Story of the Constitution” Draws System too Mucl 
from German and English Sources and Overlooks Early American Experience as Well as 
Contributions of Other Peoples, Notably the Romans — Mr. Smith’s Reply to M 
Norton’s Criticism Maintains Validity of His Thesis of American Constitutional 

Origins—The Latter’s Answer* 












\pril 15, 1924 control of power which were new to men and 
Mr. F. Dumont Smith, have changed most of the systems the worl 
It is the control of power with which cor 






Attorney at Law, 
First National Bank Building, 
Hutchinson, Kansas 

Dear Sir: I thank you for sending me the copy 
of your “Story of the Constitution,” prepared for 
the American Bar Association for the use of the 
young people in school. It is beautifully written, 
in a flowing and clear style; but in two or three 
essentials it does not seem to me to be sound the work of fabulists. ! 
history. In the next printing the text might be some- history. Many works once standard have been e1 
tirely discredited by research. [It was fabulist 


tions have to do The so-called Puaranties oO 






liberty, and property have always been mere p! 






where the powers of government hay 
controlled. In America control was first achie 

Napoleon described history as “a table agt 
upon ;”’ and Voltaire warned against our believing 
cient history in particular,” because he said that 
The historians “make” too n 








what modified. 
My exceptions are directed (1) to your drawing worked out the theory that the Saxon took a po 
our constitutional system too much from German and England and that the English brought or sent 
English origin; (2) to your overlooking the real source \merica. We have no real definite information ab 
ground of our government, the century and three- those times. Yet, since the German house of Hanover 
quarters of American experimentation in all sorts of went upon the English throne a great deal has beet 
circumstances and conditions before the Constitution written with positiveness by sycophants to show tl 
was written, a period which, because of the influence constitutional government in Great britain and in tl 
of our Constitution on the governments of the world, United States is owing to the Germans—a pi 
I believe to have been the most important epoch in the who never had such a government themselves b 
civil history of mankind; and (3) to your failure to fore 1871, and who spent the centuries down to 1914 
recognize the contributions of other peoples, notably in submission to a succession of tyrants ar d aut 
of the Romans, the formulators of principles which ‘acies. Thus the first two chapters of Stubb's “Cor 
not only modified very markedly for the better English stitutional History ol England”, dealing with earl 
law, but which also govern half the civilized peoples polity, cites thirteen German writers. Wait 
of the world today, men fitly described by Lord Byron “Deutsche Verfassungs-Geschichte” is cited o1 
as “those dead but sceptered sovereigns who still rule C©VY&TY Page and on some pages many umes. lt ma 
our spirits from their urns.” be all right for an Englishman to get the histor 
No one appreciates more than I do, as is evidenced ©! his own country from German authors, but 
by my book, “The Constitution of the United States; oubt it. At any rate, I cannot consent that tl 
Its Sources and Its Application,”’ our debt to the Eng- 
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origin of our Constitution be discovered throug 
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: - . Fr . him 
lish for law in behalf of the man and his property. \ ‘d. the hist se 
kT . e at AS said, the history oO! early ermany an 
Che world has seen no braver picture than that of the , ; es a ? 

- as . eatiga ie E ~* Saxon England is very indefinite [ have studi 
Englishman fighting for centuries to get his govern- igh? — , Ba 

a - + —et . lacitus carefully, and I never could find anything 

ment off his back. But I believe that the constitu- 4A A of Roe + agit or “mos ne 
tional government of the United States is American Germania to justify even remotely what Germa 

) ve nt ¢ : 2d States is / srican, . “IO ti, . 3 . 
ional g and English historians have based upon it lacitu 






and that this should be taught with emphasis to young... no more about government among German tribes 
America. It seems to me as unnecessary to labor to than could be said of any of our highest Indian tribes 
trace back our government to European sources as it Aj] tribes have government. Self-defense is an instit 
would be to find European origin for the American But on such a commonplace fact as tribal order 
steel building, that expression of light, cleanliness and cannot predicate the proposition that the British g 
comfort which has become the admiration and the pat- ernment proceeded from it and ours from that. Whe 
tern of all countries. While many kinds of building the Germans began gathering in cities they fou 
had existed in Europe, and while it cannot be said Roman law ready, Walton says, and adopted it 
that the modern office building in this country is not aye since used it. Germany has always been one 
like in some respects (as in the matter of windows the most Roman of Continental countries. Its « 















and doors) European buildings, still no well-informed  ctitution of 1871 borrowed much from ours 

architect would endeavor to write a book showing that What has been built up on a few statements 

our steel building originated in Europe. In govern- the “Germania” of Tacitus and on Caesar’s “Comme! 
} 






ment, as in buildings, we are of course the heirs of  taries” reminds me of the construction by “scientists 
time, but America stated and applied principles for the of the Neanderthal man out of a small piece of t! 
— top of a skull. They deal with him as cocksurely 
*Mr. Smith’s “Story of the Constitution,” written to forward the * See . he? : 
work of the Association's Committee on American Citizenship of which though they had lived with him 
he is a member, tells in fascinating style the story of our In “The Puritan in Holland, England and Amer 


institutions. It is intended ur reading and | eon ¥ “—— . : 
distributed by the committee ica’ Douglas Campbell not only rejects the theory 
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e British origin of our system, but he also takes the 
osition that our Constitution and our federative plan 
loll vhere Puritanism as a 
political force 1 His theory is fully 
of a thousand 
ges on ti 1 ct na ls manuscript Was read in 
ile or in pat \ Dr. Charles A 

f the Union The ninary, Prof. C. C. Lang 
lell of 1 Hat 1 Law hool, and Prof. A. M. 
f Yal | w York and New 
s¢ West 

pany, that William Penn half 
Roger Willian f Rhode Island was a Dutch scholar, 
that Thomas H r, who gave life to Connecticut, 
he so-called New England 
when it was a 
which, and more, 
we are an Eng 
hat, he says, 
“almost exclusively 
Englishmen.” He, 


woth came trot and 
as good as 
e other He olume work 
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“199 
131 iggs 


vl 


India Com- 
Dutchman, that 


as from Holla 
institutions wert nd in New Yorl 
Dutch colony—t thstanding all « 
ly told that 


institutions.” 


he adds, “we 

ish people 

‘ bec ause ur historian have bec n 

idants rT 
iat history is sometimes made by 
the loct s of history 

find the origin of t \meric 

countries thu 

of the sound education of the 

wonder he hasn't an he thir 


all those the 


100, 
historians 
who are seeking to 
an government in foreign 
sil peless disagreement, what becomes 
\merican youth? No 

ig to do is to reject 
ically untenable (since they 
are) and to tea that our government is the product 
1f American expe ‘e and intelligence applied for 
1a half under the pressure of Ameri- 
og : 


over a century, 
can circumstan 
\t page a 
With t t t ; the ritish 


- 
constitution 
d, as it is more 
Constitution was 
formed, it is ‘ ry to ki just what that constitu 
tion was. 

“More or | the model” is too vague for historic 
alue. As Lor yce pointed out, the British really 
have no consti t \ll that they possess could be 
by Parli he wrote, “as quickly as it 
last | x] losives Act.” Our legisla- 

ing like that, which is a good 
very 


set aside 
could 
tive body cannot 
illustration of fun- 
damentally—our father 1 not follow “more or less’”’ 
a British model 

\ comparison of the British government in 1787 
vith our ¢ show that it served 
our forefa rs, not asa as an example of 
what a government in a new and clean world ought 
Executive Depart- 
without the 
power at whit nd dismiss Congress, 
without the | » declare war or make treaties, 
and without! rs which the executive 


in England 
They 
made uy 
izations, whi 
blance to anything that existed in 
House of Rey 
directly by the people, 
of Commor England never 
day apology 
brought on our Revolution 1 
represent the peopl That is true. The House of 
Commons did 1 become a popular body according to 
uur understanding hat term until after our Civil 
War, when suffrage was extended quite 
widely, thoug] Our fathers placed twenty- 


nine direct a1 upon the 


repe al 


undamentally 


Is enougn to 


model, but 


to be ry s they reated an 


ment without the absolute veto power, 


ssessed 
Senate 
presenting states as political organ- 
could, of course, bear no resem- 
Europe; and a 
ntatives composed of members elected 
| members of the House 
had been. The present- 
for the acts which 
Parliament did not 


consisting of a 


crea | i (ongress 


as the 


indirect restrictions 
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Senate and the House of Representatives, whereas 
the House of Commons was then and is yet absolute 
in powel 

Che framers of our Constitution provided a third 
department, the Judicial, the like of which did not 
exist in England then and does not now. It was 
intended to pass upon constitutional questions and to 
restrain the other departments and keep them within 
their designated spheres. It was particularly designed 
to prevent in the United States the erection of a 
legislative despotism like that which they saw and had 
felt in Great Britain. “A legislative despotism,” said 
Jefferson, “was not the government we fought for 

In Fisher’s “Evolution of the Constitution” he 
shows twenty-three documents in illustration of the 
development of the federalism in America. Along with 
the development of federalism was the growth of ad- 
ministrative parts. 

The problem of our Constitutional Conven 
tion was, not to form a federal government, but to 
create a federal state, a new entity acting as directly 
upon the people of each of the state entities as the 
states themselves act, a co-ordination of two separate 
systems, each of the members of which must be 
“wholly independent in those matters which concern 
each member only,” and all of the members of which 
“must be subject to a common power in those matters 
which concern the whole body of members collect 
ively.” 

That cannot be traced back to the time of Julius 
Caesar, or of Tacitus, or of the Saxon Chronicles. 
That is American. Let us make all this plain to the 
boys and girls. The great trouble in the United States 
today is that education is very deficient in showing 
whence our government came, what it cost, and, there- 
fore, what it is worth. And the most fruitful century 
and a half in the whole life of the world is practically 
an unknown age in the history studied by American 
youth. Instead of bringing into the schoolroom and 
glorifying the works of that time, all of which are of 
authentic record, we have hitherto searched for an 
alien beginning through the fogs of legend. 

At page 5 you write: 

When suffrage was granted to women in this coun- 
try by the Nineteenth Constitutional Amendment we 
merely restored woman to the same position she held 
among our ancestors in the German forests two thousand 
years ago 

Of course it is not historic to indicate that the 
American women, who had been voting in some of the 
states for nearly half a century, had been backward 
in comparison with the woman of Germany, who never 
had and has not now any political power. As neither 
man nor woman in Germany had suffrage as we under- 
stand it down to the German constitution of 1871, the 
best features of which were American, and as the 
German woman did not get it then, it requires an 
extraordinary exertion of the imagination to connect 
across so many centuries the constitutional position of 
the American woman today with that of the tribal 
woman in the German forests. Even were we to con 
cede that the seeds of popular constitutional govern- 
ment existed in the Germany of Tacitus or in the 
Britain of the Saxons, how could that affect America 
when those seeds never had come to fruition in either 
of those countries up to 1787? And how can the 
early House of Commons be traced to the Folkmote 
of the Saxon when a House by popular election never 
existed in England prior to the time of our Civil 
War? 

You have collected a great deal of interesting and 
valuable matter and presented it in a very sprited 
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and engaging way, but I believe that in the particu- 
lars mentioned you have followed too closely writers 
using German sources to the disregard of our coun 
try’s history, and of the influence of other peoples. 
Yours very truly, 
(Signed ) cr. J 


May 


NORTON 
13, 1924 


Hutchinson, Kan., 
Mr. Thomas J. Norton, 

Railway Exchange Building, 
Chicago, If. 

Dear Sir: In 
my pamphlet “The Story of the Constitution,” I re 
call that you complimented the style but told me that 
it was poetry and not history. I wrote you that your 
indictment was too general, that | could not plead to 
it unless it was made more definite. I have now to 
thank you for your letter of April 15, for the many 
kind expressions in it and for the definite nature of its 
criticism which amounts to this: 

That I draw too much from and give too much 
credit to early Germanic sources of our free institu 
tions and American Constitution, ignoring other 
sources, principally Dutch impressed upon the Puritan 
residents in Holland, and Roman Law. This is an 
old controversy. Senator Beveridge some time ago 
raised the particular question as to the Dutch sources, 
quoting as you do from Douglas Campbell’s book. 

Let me at the outset make my position clear. | 
hold that there are four fundamentals of free govern- 
ment and only four. [our essentials upon which all 
the others depend, from which they draw life and sup 
port. These four are: first, the right of the people 
to choose their own rulers; second, the right to make 
their own laws by representatives freely chosen; third 
the right to tax themselves; fourth, trial by jury 
These are the four cornerstones of our Constitution 
and of the English Constitution. The superstructure 
may vary, it may have many doors and windows for 
light and access, it may have many different rooms for 
convenience of the government, but upon these four 
cornerstones rests the whole temple of free govern 
ment. he right to choose their 


] ‘ nginhcees y 
your first tetter to me criticizing 


If the people have the 
own rulers, if they have the right to make their own 
laws by representatives freely chosen, if they have the 
right to tax themselves, if they may have their civil 
and criminal causes tried before a jury of their peers 
chosen from the body of their fellow citizens, they 
have a free government. Without any of these essen- 
tials they have not. (Of course, to some extent, with 
the modern independence of the Judiciary of both the 
Executive and the Legislative branches, trial by jury 
is not the sacred thing that it was with our fathers, and 
yet it is so hallowed by precedent, it has fulfilled so 
important an office in the safe-guarding of our liber- 
ties, that it has become a fetish of the Anglo-Saxon 
people). 

Given four essentials there can be no 
tyranny, no usurpation of powe1 All of the other 
rights so meticulously set forth in the Ten Amend- 
ments, flow from these fundamentals, religious lib 
erty, freedom of freedom from unlawful 
search and seizure, the right to bear arms, the right 
to petition, the right to peaceably assemble, and all of 
the other great rights which have been established and 
safe-guarded by these four fundamentals. Every one 
of these rights are Anglo-Saxon. (I use this term 
because it is the common expression, hardly descrip- 
tive but by common acceptance everyone knows what 
it means). Not one of these can be traced to Dutch, 
Roman or any other origin juite agree with you 


these 


spec ch, 
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that until the close of the eighteenth century there 
was very little real history written. History 
largely fable because it was written to please the gov 
ernment in power, a dynasty or a ruling class. The 
history of Charles XII. by Voltaire is perhaps th: 
first example of modern history, speedily followed 1 
Gibbon, and Hume. But the historians that I shal 
cite, English ©“ storians of the Victorian era such a 
Stubbs, Greene, Freeman, Lecky, Hallam, and May 
can hardly be said to be toadies of the Hanoveria: 


was 


sovereign. 

To begin with I will one historian, Joh 
Fiske, whom you will hesitate to impugn, born in Con 
necticut, utterly free from foreign influence of an 
kind, indefatigable in research, clear, lucid, analytical 
and above all philosophical. He may well be crowned 
one of the first of American historians not below Mot 
ley, Prescott or Parkman. In his work on “The Be 
ginnings of New England” in the opening chapter hi 
describes the three forms of government which hav 
successfully governed large territories. The Asiatic 
a despotism which, conquering subject peoples, re 
duced them to slavery, governed by Satraps, without 
a human right. The Roman, conquering wide terri 
tories and alien peoples, submitting all of them to the 
rule of the Roman Law, granting them eventually the 
status of Roman citizens, so that to say “Romanus 
sum” became the proudest boast even of St. Paul, but 
governed despotically, ruling them tyrannically fron 
Rome, taxing them at will with no right except th 
right to be judged among themselves by Roman Law 
\nd last of all the representative government invented 
by the Anglo-Saxon, never heard or dreamed of until 
our English forefathers in Saxon times devised and 
established it. ‘Thus and thus only have the modern 
English world, the great British Empire with “its fat 
flung battle line” on which the sun sets, and 
the American Federal Union developed. He points 
out that the conflict between little England and mighty 
Spain in which England won, and a hundred years 
later between Engiand and the empire of Louis XI\ 
was a contest between these two systems, Spain and 
France typified the Roman system as against the Eng 
lish free representative government, not as free then 
: now but emerging swiftly from 


cite 


never 


of course, as it is 
Feudal despotism 

If you reply to this, I shall be glad to have you 
tell me where you can find in the Dutch Republic o1 
anywhere in the Roman Empire or where from any 
continental source we derive any of these four 
tial principles of free government and their sequillz 
You will be bound to admit that everyone of them is 
an Anglo-Saxon invention. They existed in Saxon 
England because there was the repress 
bly, the Shiremote, the Saxons at will chose their 
own rulers, and Harold, the last of the Saxon kin 
was elected and the heirs of Edward the Confessor 
were set aside. When Norman Baron and Saxon 
Franklin confronted King John at Runnymede the 
demand of the people who had by amalgamation be 
come English, was not for a new thing but for a return 
to “the laws of Edward the Confessor,” the last but 
one of the Saxon kings. 

Let us turn first to Dutch sources. You quote 
Douglas Campbell, whose book I have never read, but 
you say on his authority “that our Constitution came 
from Holland where Puritanism as a political force 
began.” Puritanism as a political force, the rejection 
of the divine right of kings, the right of a king to 
impose a form of worship upon his people, the demand 
for religious liberty, began with Wycliff and the Lol- 
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sects 


slumbered for a while but revived under Elizabeth 
em \fter fourt years residence there they be- 
ip, would contaminate their members and in 1620 
lied the first winter 
is granted, there were less than three 
New 
rop, founding the Massachusetts Bay Colony 
tl thousand of Puritans 
ll It was the 
ever Israelites left 
gypt. No sucl 
hey founded Puritan New England. They were 
hurch. They ted all church government except 
It must be Imitted that they did not found at 
hsua and Samuel. What they did establish was a 
pose we would now call Congregationalists. Neither 
branded them, whipped them at the cart’s-tail and hung 
sturdy independent spirit built up the most powerful 
olony that initiat the you will read 
S| 
ourts, their laws from English tradition. 
ishop | ts for ying the right of the king in mat- 
it Delft for three years and then went to New Eng- 
their persecution of other With his flock, 
there in his first sermon that he announced the doc- 
rated bishop, 1 rdained minister had any more 
he first time that this doctrine was openly pronounced 
> peot le 
pendent churcl never had a charter from the 


nd grew to a living flame under James. 
The Puritans went to Holland in 1006, a few ot 
n to fear that the Dutch toleration of all religions, 
timate contact with the many strange torms of wor- 
small body of them emigrated to New England and 
ded at Plyr More than one-half of those 
ho came ove! | Mavflower die 
the end of when the Plymouth Charter 
hundred ot 
hem. In that same year the real settlement of 
ngland began under the leadership of John Win- 
which 
Massachusetts and into which later the little 
Plymoutl merged In the next ten 
ears more than fhtteen 
migrated to Massachusetts, not one of whom ever 
iw the shores of Holland » greatest exodus 
hat the world | since the 
ted body in character, education 
ind substance ever went from one country to another. 
ry 
Separatists,” ndependents.” They rejected not 
nly the churcl f England but the Presbyterian 
he government of each congregation and lived by the 
Vord of God 
he outset icy heir ideal a theocratic 
ernment modeled after the Israelites under Moses, 
narrow, rigid hierarchy, governed absolutely by 
he ministers of Indepe ndent ( hurch, what I sup- 
Catholic nor Protestant, unless he belonged to that 
hurch, could vote. They persecuted the Quakers, 
four of them, including one woman, Mrs. Fisher. Did 
they get that from tolerant Holland? And yet that 
ommonwealth on the American co ntinent, the chief 
bstacle and stumbling kingly power, the 
Revolution. If 
arefully Fiske’s story you will find that he derives 
every one of their institutions, their assembly, their 
You speak Hooker. Hooker was a minister 
f the Independ hurch. He was silenced by Arch- 
ters of conscience. He taught a grammar school for 
two years and then went to Holland where he preached 
land. Very shortly he fell out with John Cotton and 
the other Puritans because of their narrowness and 
hortly followed by other liberal churchmen, he went to 
Hartford and f led the Connecticut Colony. It was 
rine that the people were the sole repositories of 
political power, that neither an anointed king, a conse- 
political right tl plain common citizen. It was 
| 
1 American s« of Connecticut formed 
they restricted the frat achi ise members of the Inde- 
English crown and everyone is familiar with the roman- 
that hartet which Andros attempted to 
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seize, the candles were blown out, and it was smuggled 
away and hidden in the famous Charter Oak, and that 
constitution lasted until 1818. Hooker had spent forty 
years in England. He spent three years in Holland. 
When Mr. Campbell or anyone else tells me that he 
got his idea of political freedom from his three years 
in Holland and not in his forty years in England, that 
he got those ideas from Holland, those ideas for the 
preaching of which he had been silenced by Laud in 
England, he insults my intelligence and falsifies his 
tory. 

You speak of Roger Williams as a Dutch scholar 
Williams was the son of a London tailor, who 
fell under the admiring observation of Sir Edward 
Coke, who procured him an education. He never 
saw Holland. He emigrated direct from England to 
New England. He fell immediately into a controversy 
with the New England hierarchy, fled from a sentence 
of banishment, took re “og” with the Indian Chief 
Massasoit and founded the Narragansett Bay Colony 
which later became Rhode Island, where for the first 
time on American soil absolute religious freedom was 
established. Since he never was in Holland, he could 
hardly have brought that idea from there. In 1663 
he procured a charter from Charles II. which among 
its fundamentals provided for religious freedom. 
Charles II. at that time, because he wanted toleration 
for the Catholics, was granting toleration to all other 
sects. That was one of the complaints against him 

You say, apparently quoting Campbell, “that the 
so-called New England institutions were found in 
New York when it was a Dutch colony.” call your 
attention to Thorpe’s American Charters and Consti 
tutions which you should study. It contains the char 
ter and constitution authentically reprinted, of every 
American colony and state. Under the head of New 
York you will find that New Amsterdam was despot 
ically governed by governors appointed by the Dutch 
West Indies Company, such men as Van Twiller, Kieft 
and Stuyvesant. There was no representative assem 
bly but these Governors occasionally appointed burgh 
ers as members of his Council and as frequently 
removed them. In 1649 the settlers of New Amster 
dam held a convention and petitioned the Holland gov 
ernment to grant them a “suitable burgher govern- 
ment.” The directors of the West India Company 
said to them, “We have already connived for the many 
impertinences of some restless spirits in the hope that 
they might be shamed by our discreetness and benevo- 
lence but perceiving that all the kindnesses do not 
avail, we accordingly hereby charge and command 
your Honor (meaning the Governor) that whenever 
you shall certainly discover any clandestine meetings, 
conventical or machinations against our government or 
that of our country, that you proceed against such 
malignants in proportion to their crimes.” That is 
the kind of a government that the Dutch had in New 
Amsterdam when the English were founding Connec 
ticut and Rhode Island. New York never had a rep- 
resentative assembly until it came under the English 
crown. 

You say that the Dutch settled New Jersey. My 
histories say that New Jersey was settled by the Swedes 
and that afterward the Dutch overflowed into it. Prob- 
ably my histories are wrong. At any rate New Jersey 
their own constitution with religious freedom although 
never had a constitution or a charter until 1664 after 
it had been taken from the Dutch. 

You speak of William Penn as half Dutch. His 
mother was a Dutch woman. Penn’s father, the Ad- 
miral, had been the close personal friend of Charles 
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II. and he granted Pennsylvania to William Penn with 
autocratic power and in 1681 Penn, who had never 
been in Holland and was a Quaker, gave his colony a 
government with an assembly, an English assembly, 
and gave the franchise “to all free men and planters,” 
the first example of universal suffrage in America, 
which was later withdrawn and the property qualifi- 
cation instituted after the colony had bought out Penn’s 
rights. But Penn as Lord Proprietor, retained the 
Governorship and right of veto, governed usually by 
his deputies and his heirs continued to be Governors 
until Pennsylvania bought out his heirs for the sum 
of $500,000. 

Turning back to the Dutch Constitution. At the 
time the Puritans lived there it was as far from being 
a Democracy as Venice, in fact it was a pure oligarchy, 
controlled by hereditary nobles like the Prince of 
Orange, great land owners and wealthy merchants, 
ship-owners and heads of the various guilds. Each 
city, like Amsterdam, was a pure aristocracy And 
note this, at the present day the suffrage in Holland 
is confined to those who pay certain communal duties 
and office holding is confined strictly to certain classes 
No laboring man can be either a voter or an office 
holder in Holland as he is in England. Holland was a 
republic but it never was a democracy The myth of 
Dutch influence on our institutions is absolutely un 
supported by any historical fact 

I might easily sidestep your allusion to Roman 
Law because I was not writing a history of the munici 
pal law of England and America but of the Constitu- 
tion. However, since you present the issue, let us 
consider it. 

You assert the powerful influence of Roman law 
upon our Constitution. I think you will hardly say 
that John Norton Pomeroy, author of “Equity Juris- 
prudence” is either a “fabulist’” or a “toady” of the 
Hanoverian kings. In the first volume of his Fourth 
Edition, if you will examine it, he gives the beginnings 
of equity jurisprudence in England. After a history 
of the Roman law and its administration on page 
thirteen, he notes that the Saxon law was largely cus 
tomary. “The Saxon local folk court and even the 
supreme tribunal, the Witenagamote, not being com 
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posed of professional judges, were certainly guided 
in their decisions of particular controversies by cus 
toms which were established and certainly were con 
sidered as having the same obligatory character which 
we give to positive law Then he goes on to say that 
in the reign of William the Conqueror, the local folk 
courts of the Saxon polity together with the manor 
courts of the Normans were the courts of first resort 
Very gradually the common law courts grew up under 
which the “lex non scriptae” became the “lex scriptae”’ 
as the courts began to give their decisions in writing 
He bemoans the immediate commencement of that 
rigid adherence to precedent which finally compelled 
the establishment of the equity jurisdiction of the 
Chancellor with principles borrowed from the Roman 
law to relieve the rigidity and injustice of the common 
law. He points out that it was not until Holt’s time 
and very late in that time, and, in fact, not to any 
considerable extent until the time of Manstie'd. that 
the English judges began to borrow from the Roman 
law, about the beginning of the eighteenth century 
I have never shared the blind reverence for the English 
common law. The professors of civil law on the 
continent viewed the English common law. with its 
rigidity and adherence to precedent, with contempt 
Unquestionably the great body of the Roman law. 
with its continuous free growth and what we now cal! 
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Civil Law succeeding, is the greatest contribution 
the jurisprudence of the world that the law knows 
It is for that very reason that today it rules more thar 
half of the civilized world, but when English judge 
began to borrow from it, when the King’s Chancell 
began to issue writs in equity, the Roman law was 
graft upon our system, not a root, mark that. Th 
Anglo-Saxons never borrowed from the Roman lav 
a single fundamental constitutional principle. I defy 
you to show me in any part of the fundamentals of 
our Constitution or the English constitution, one singl 
feature that we derive from the Roman or civil law 
Enough of that. 

You allude to the adoption by Germany cf th 
civil law as an argument that the Anglo-Saxon dos 
not owe his institutions to his Germanic ancestors 
You speak of the Germans, in their conquests of cities 
finding the Roman law which they adopted. That is 
quite true on the continent but in the conquest of 
Britain, unless Greene, Freeman, and every other hi 
torian of England is wrong, when our Germanic at 
cestors conquered England they destroyed every trac« 
of Roman civilization. They destroyed alike, Roman 
temples, christian churches, Roman law and druid 
worship, as they destroyed or drove out all of the the 
inhabitants of England. Unless all historians ar 
wrong these Germanic tribes planted themselves and 
their religion and institutions upon that which they 
had made a vacant soil. The Roman law never knew 
of a trial by jury. The Saxons established it in a 
crude form. The Roman law never knew of a ruler 
elected by the suffrages of all the people, yet such in 
effect were the Saxon kings. The Roman law never 
knew such a thing as a representative law making 
body (I speak now of that Rome which conquered the 
world), the Saxon Folkmote. As the country increased 
in population, this changed into the representative 
assembly of the Shiremote which became the model of 
the House of Commons, so say Freeman, Greene, 
Stubbs and May. They say also that the Witenaga 
mote became the King’s Council and later the House 
I leave you to quarrel with them. Perhaps 
The Roman 


of Peers ’ 
they, too, are “fabulists” and “toadies.” 
law ultimately and beginning with the eighteenth cen- 
tury powerfully influenced the English law, but it 
never in any degree influenced the English or Ameri 
can constitutions 

You say that England has no constitution becaus« 
Parliament is omnipotent and may at any time chang: 
the English constitution by a bill duly enacted. I do 
not understand that a constitution depends upon the 
machinery by which it may be changed. My diction 
aries, and I have several, thus define a constitution 
“the fundamental organic low or government of a 
nation, state, or other organized body of men embodied 
in written documents (as in the United States) or 
implied in the institutions and customs of the country 
(as in England).” “The British constitution belongs 
to what is called customary or unwritten constitutions.’ 
“The Constitution of the United States belongs to 
what are often called rigid constitutions which cannot 
be changed except through such processes as the con- 
stitution itself ordains.” Lord Bryce never said, as 
vou suggest, that there was no British constitution 
He simply said what everyone knows, that Parliament 
can at any time change the constitution. What is Par- 
liament? It is the representative body of the British 
people freely chosen. If Parliament tomorrow should 
abolish the crown, as it could, it would be done by 
the representatives of the people and if the people 
were not satisfied with this act of their represente- 
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Greek cities, the League of Italian cities against the 
Emperor Henry, the Swiss Cantons, or the Dutch 
Republic. The other and most remarkable point in 
our Constitution is the independent judiciary, clothed 
with power to restrain the other departments of gov- 
ernment within their granted powers. This is the 
great and distinctive contribution of America to the 
governmental systems of the world without which this 
country would have long since dissolved into “dissev- 
ered, discordant, and belligerent fragments.” 

I turn now to an authority which you will agree 
with me is indisputable. It is a book entitled, “The 
Constitution of the United States: Its Sources and Its 
\pplication” (mark that, its sources), by Thomas J. 
Norton. Now I appeal “from Philip Drunk to Philip 
Sober.” I appeal from Norton, the critic of my little 
pamphlet, to Norton the authentic historian. E-xamin- 
ing that book carefully I find that in considering the 
sources of the Constitution you have alluded to British 
sources forty-eight times. You have alluded to the 
Roman law twice, once with reference to bankruptcy, 
certainly not a fundamental constitutional right, and 
once to the taking of private property. You have al 
luded to colonial precedents five times and every one 
of these are about the time of the Revolution. You 
have not anywhere alluded to the Connecticut, Rhode 
Island or Pennsylvania constitutions. If, as you say 
now, we owe our Constitution largely to Dutch and 
Roman sources, why did you not in this book, which 
was intended for a textbook for the young, give these 
sources? You were writing then as a diligent, studi- 
ous historian. I think I can answer the question. You 
were unable to find any such sources and I challenge 
you now, in concluding this too long letter, to cite 
me to one single precedent in the constitution of the 
Dutch Republic, or in Roman law from which we 
could have drawn the four fundamentals of the English 
and American constitutions and of the Bill of Rights 
contained in the ten amendments. I do not care to 
quarrel with you about the truthfulness of Tacitus. 
His statements are confirmed by all of his contempo 
raries, Pliny, Livy and Julius Caesar. Probably their 
government was simply a tribal government, perhaps 
not much better than the government of the Indian 
tribes, but they took it with them to England when they 
conquered it. Out of those seeds of freedom grew 
the government of the Saxon kingdom with a law 
crude but suited to the time, laws made by the people 
and binding both upon the king and the citizen. Rude 
courts and a crude form of trial by jury on which 
were based and out of which grew eventually the Eng- 
lish constitution. 

You continually allude to the modern constitution 
of Germany as though that had anything to do with 
our controversy. The Germanic tribe who conquered 
Rome adopted Roman laws and to some extent the 
Roman language and the modern Germanic constitu- 
tion grew out of that. It was the happy isolation of 
our forefathers on the little isle of England that en- 
abled them to develop their free institutions, uncon- 
taminated by the Roman polity. You might as well 
cite the French constitution under Louis XV. It 
would be quite as applicable to our very pleasant little 
controversy. 

In concluding this too long letter, let me say that 
it has always seemed to me that if the American child 
could be taught what I conceive to be the truth, that 
our Constitution was of slow growth, the result of a 
long. continuous and bitter struggle lasting more than 
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a thousand years, bought and paid for by our fathers Constitutional Convention was sitting, many of 
with a heavy price, it would give them a more appre- people of the highest type and learning, whos 
ciative sense of its value. I am scendants were second to no men that set fo 
Respectfully yours, France during the world war. Nor could our | 

F. Dumont SMITH. ers have gone there for what you call “the right 
the people to choose their own rulers,” since het 


Ses May 27. 192. . . “he 
Chicago, May 27, 1924 generally determined that in Britain when edge-t 


ae ze ee Smith, or revolution did not. Nor could they have , 
wtchinson Aansas. there for your “right to make their own law 


Dear Sir: In reply let me first point out that | representatives freely chosen,” because anyt 
made no claim that the framers of our Constitution |jke the right of manhood suffrage did not com 
borrowed anything from Holland. Campbell’s two- pass in England until after our Civil War. As 
volume work was referred to for the purpose of illus- people’s “right to tax themselves,” the British 
trating how widely apart theorists may wander when on this was so unacceptable to Americans that 
they write without basis of ascertained fact. I said carried on a successful war against it 
that Campbell’s theory (that our Constitution is of The last four sentences contain all I care t 
Dutch origin) is as good as yours (that it is of Ger- about your “four fundamentals of free govern! 
man-Saxon origin) ; and I added that “the thing to do and only four,” which you consider the four cor 
is to reject all those theories as historically unreliable” stones of the English constitution and of our own 
and teach true American history, a very badly neg- As I remarked at the beginning, of what 
lected subject. I therefore pass by all your comments are your “four fundamentals” and other guaranties 
on what I drew (but did not adopt) from Campbell's where a government may disregard them at pk 
volumes. , : ure? To prevent that disregard as our Fathers | 

3ut as an interesting fact of governmental his- felt it was the design of our Constitution. In 
tory it may be remarked that in 1582, over two cen- jt was without precedent or pattert 
turies before our Constitution was written, a consti The Constitution of the United States was t! 
tution was prepared under which William of Orange .trument by which the longings of Englishmen 
would have become (but for his death) Count of the ideals of other peoples were, after centuri 
Holland. Motley says (“Rise of the Dutch Republic,” effort, realized in daily life—that the crushing 
Vol. 3, Ch. 5, p. 589) that in the year before “His of government should be lifted from the back of 
Majesty . . . held in his hands the supreme power, man. No way had been devised to keep the 
legislative, judicial, executive” (italics Motley’s), and ment from breaking the man when it found 
that under the new constitution William “exchanged the way of its machinations or otherwise undesit 
substance for shadow, for the new state now consti- While there had been centuries of controversy and 
tuted a free commonwealth—a republic in all but flict which had accomplished much to the glory of | 
name.” Motley further says that instead of exercising lish thought, it was still a fact when our Constitutio: 
all the powers (Madison’s definition of absolute was written that the government could crush the man 
tyranny, Federalist, No. 47) William “was content could deny religious freedom, could deny jury 
with those especially conferred upon him.” He could could deny due process of law, could condem: 
not declare war, his appointing power was limited, he death or penal servitude by act of the legislature a 
was in many ways restricted. “As to his judicial without accusation, without counsel, without hearing 
authority,” says Motley, “it had ceased to exist. The All that was changed by an American inventiot 
Count of Holland was now the guardian of the laws, in government. That invention put in three depart 
but the judges were to administer them.” Do not ments the governmenal powers, each department a p1 
those divisions of and limitations upon power give a_ tection against the other two, the Judicial Department 
Hollander a better basis for arguing our indebtedness to pass upon the validity of any act of goverm 
to the Dutch than you have for your Anglo-Saxon that the man affected might see fit to challenge. 
theory? William’s death made a federal republic fessor Dicey of Oxford, quoted at pages 180 ef 
where it had been planned to have a constitutional of my book, grants this in the most compliment 
monarchy. way. Ours he declared to be “the only adequate 

I decline to discuss matters not related to my guard which has hitherto been invented against 
theorem, which is that the American (not the Teuton constitutional legislation’—that is to say, in_ othe 
or the Briton) invented the constitutional mechanism words, legislation tending toward that usurping 

‘by which the man became the master of his govern blending of powers which was always found where t! 
ment instead of its victim. At the time our Consti- government held the man as victim 
tution was written he was generally throughout the Before Dicey wrote, the two greatest of Batis 
world the victim of his government. No matter what dependencies, Canada (1867) and Australia (1900 
ideals were entertained in England or in any other had paid the supreme tribute of framing constituti 
country as to jury trial, due process, habeas corpus, very like our own, including the all-saving Judicial 
and the like, the man was the victim of his govern- Department—which the unlearned and the vicious 
ment. our country today find so much to their disliking 
We could not have borrowed from England the You gsk me to show “one single feature” of 
religious freedom really protected by the First Amend- Constitution which was derived from Rome. 
ment when intolerance at home drove Pilgrims, Puri- not claim that any particular clause can be tract 
tans, Quakers and others to America. The idea was directly. My contention is for American derivat 
in England, but the freedom was not. We established in the main. But from the Roman Republic we g' 
the freedom by writing and set up a Judicial Depart- the word veto and its use. Rome gave us the nam 
ment to guard it. Nor could the framers of the Con- of our Senate. A National government operatins 
stitution have gone there for trial by jury when by over many provinces or States, with local practice: 
bill of attainder Parliament sent 969 exiles to become and interests left to local control, under which 
a convict colony in Australia at the very time our Republic has become so great and happy, was firs 
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Many of the colonists were here because of govern 
ment at home objectionable or intolerable to them 
England is the source of a great deal of matter in our 
Constitution, some of which had been “glittering 
generalities” at home, but all of which became liv 
ing actuality under our plan of government. 

Magna Charta, the Petition of Right, and the 
Bill of Rights, which are the body of what is called 
the British Constitution, are limitations upon kingly 
or executive power dictated by an absolutely un 
restrained legislative body, whereas the striking 
feature of our Constitution is that although it does 
not directly limit the Executive at all, it binds 
“down from mischief” not only the National legis 
lature, but also the legislatures of all the States 
Could two governments be more unlike at base? 

“In questions of power, then,” wrote Jefferson 
“let no more be heard of confidence in man, but bind 
him down from mischief by the chains of the Consti 
tution.” 

That is the great American idea. There, in one 
sentence, we have the complete history of the world’s 
failures in government. Whatever may have been 
thought in other lands, it was first done in the United 
States. The nations have been copying our method 
The success of it in the Spanish and the Portuguese 
countries of South America, as well as in other coun 
tries, shows that the genius for government does not 
belong to one race. All races can do well when they 
bind down from mischief the man in power. That is 
what America taught the world to do. The world 
has been bettered so far as it has done it. Germany 
will do it now. 

We not only do not derive any fundamental 
part of our constitutional system from Great Brit 
ain, but, on the other hand, the British Empire 
of self-governing colonies became possible undet 
and is controlled today by principles first stated in 
the fourth paragraph of the American Declaration 
of Rights of 1774. That paragraph declares that 
Americans were “entitled to a free and exclusive 
power of legislation in their several provincial legis 
latures in all cases of taxation and internal 
polity,” subject to the veto of the sovereign. That 
states precisely the present governments of Canada, 
Australia, Ireland and other members of the British 
Empire. As the pen of John Adams gave the final 
touches to that paragraph, Professor MclIllwain of 
Harvard, in a recent valuable work (The American 
Revolution, p. 122), says that Adams deserves to 
be named among the great men who were the 
“founders of the modern British Commonwealth of 
Nations.” 

Instead of striving to figure ourselves out as 
debtors to a cloud-land of antiquity, why not show 
forth to the young the facts of that American states 
manship which has modified the governments of the 
world and made all mankind our debtors? 

Yours very truly, 
T. J. Norton. 


The Great Out-Door Sport 


“The taking of life has become almost a com- 
mon-place. This represents a state of morals alarm 
ing to any one who considers the elements of 
civilized society. It is a condition which cannot be 
ignored safely and most certainly calls for a restora- 
tion rather than a further weakening of the safe- 
guards civilization has had to create and maintain 
for the security of human life.”—Chicago Tribune 








Capitalism, by John 
York: The Macmillan 
The author announces 


Foundations of 
New 

Company, 1924, $3.00. 
in his preface that “the aim of this volume is to 


EGAL 


R. Commons. 


work out an evolutionary and behavioristic, or 
rather volitional, theory of value.” This aim will 
doubtless seem rather contradictory in statement to 
those behaviorists who regard the volitional as ex- 
cluded from consideration, but the language of the 
declared aim must be understood in the light of 
the discussion of the author. Throughout the work 
the author uses the “will-in-action” as synonymous 
with behavior. The declared aim of the author has 
been accomplished, but the by-products of his ef- 
fort are perhaps more significant than the accom- 
plishment of the avowed aim. To the writing of 
this book, the author brought a life-long accumula- 
tion of information in the fields of economics, psy- 
chology and philosophy. In addition, he has had 
a very considerable experience in legal matters, 
consisting of a careful study of legal history and 
court decisions and the drafting of bills for the 
Legislature of Wisconsin. The result of this com- 
bined experience and knowledge is a valuable dem- 
onstration of the utility of behavioristic psychology 
and of the very great identity of problem in the 
subject matter of law, philosophy and economics. 
Throughout the book, the author stresses the 
significance of the conduct of individuals. Thus, 
on pages 81 and 82, we find the following: “Thus 
the dualism of spirit and matter, the trinity of in- 
tellect, feeling and will, the potencies of John 
Locke and the courts, are resolved into the valua 
tion of one’s own behavior. Metaphysically, or 
philosophically, the dualism remains, because there 
are two orders of phenomena, the psychological 
and the physical, whose connections we do not un- 
derstand. But scientifically we deal with each one 
in its own field, for science is superficial. It deals 
only with behavior, which is the surface of things 
It is not fundamental, for it knows not the essence 
of ‘things, nor how one order of phenomena gets 
into another order of phenomena. It may push 
the unknown back a bit, but it always leaves a field 
of the unconscious and unknown, a field of hypoth 
esis and guessing, where the conscious goes under- 
ground into physiology, biology, physics and chem 
istry. We do not know what the soul is, nor what 
substance is. We do not even know ourselves as 
we really are until we act. We only know our- 
selves truly as we analyze ourselves acting. 
“Each act is an action and a reaction with ex- 
ternal nature, or a transaction with persons, and 
as such, is a moving point, a flow of performance, 
plaving its little part 
whole that lies in the 


avoidance, forbearance, 
towards realizing the 
future. 

“For purposes of science, therefore, it does not 
matter whether we know or do not know what the 
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abilities and superficialities. 
‘determinism’ or ‘indeterminism’ 
for economic purposes. The ‘determinist’ cannot 
tell what a business man, a working man or a judg: 
on the bench is going to do the next minute any 
more than the ‘indeterminist,’ notwithstanding his 
superior confidence that behavior is determined ot 
predetermined. Each, if he is follows th 
approved procedure of knowing his man 
ing how he has acted in the past, and figuring ou 
the probabilities of how he will act in the 
and future.” 

While it may be urged that the author 
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from “behaviorism” pure and simple, in recogniz 
ing the possibility of something other than that 
which he designates the “superficial,” it is neverthe 
less true that his entire discussion concerns itself 


only with the manifested conduct of human beings 
toward each other and hence utilizes the values of 
behaviorism without incurring any of tl 
disadvantages of that system of thought. Thus, it 
the early part of the first chapter, we find this ex 
tremely comprehensive paragraph : 


1¢é possible 


“Transactions have become the meeting plac: 
of economics, physics, psychology, ethics, jurispru 
dence and politics. A single transaction is a unit 
of observation which involves explicitly all of them 


ior it is several human wills, choosing alternatives 
overcoming resistance, proportioning 

human resources, led on by promises or 
of utility, sympathy, duty or their opposites, en 
larged, restrained or exposed by officials of govern 
ment or of business concerns or labor unions, who 
interpret and enforce the citizen’s rights, duties and 
such that individual behav is fitted 
misfitted to the collective nations 
politics, business, labor, the family other co 
lective movements, in a world of limited 
and mechanical forces.” 

He further points out that 
proach of the law courts has for 
behavoristic. 
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or an individual’s feelings towards it, the court 
starts with a transaction. Its. ultimate unit of in 
vestigation is not an individual, but two or more 
individuals—plaintiff and defendant—at two ends 
of one or more transactions. Comm lities and 


feelings are, indeed, implied in all transactions, yet 
they are but the preliminaries, the acco 
or the effects of transactions. The transaction is 
two or more wills giving, taking, persuading, co 
ercing, defrauding, commanding, obeying, compet- 
ing, governing, in a world of scarcity. mechanism 


mpaniments 


and rules of conduct. The court deals with the 
will-in-action.” 

Since every transaction may examined si 
multaneously from the standpoint of the relation of 
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Commons have chosen the former alternative. 
One who has endeavored to understand the vocab- 
ulary of Kocourek might well feel that the former 
alternative is the wiser, but the utilization of words 
which have acquired well defined meanings in new 
senses has an undesirable result. Many paragraps 
of a book thus written will seem mere word-mobs 
unless read in the context of the whole book. This 
difficulty is present in Commons’ book. It is per- 
haps inevitable, but the message of the book would 
find much wider understanding if it were absent. 

It is always difficult for a man who has lived 
so long in his subject, as the author has, to realize 
the difficulties experienced by ordinary folk in 
following his exposition. Our only wish is that 
the author, in addition to publishing another vol- 
ume such as he mentions in his preface, may find 
time to write a book which will be nearer to the 
»lane of the average intelligent reader. This book 
is an unusually good, but advanced, book in a lan- 
guage for which, unfortunately, no primers exist. 

Ricemarp R. Rowe ce. 
Columbia University School of Law. 

The Transportation Act 1920, by Rogers Mac 
Veagh, New York: Holt & Co.., Pp. XXVIT. 968. 
$10.00.—The purpose of this book, as announced 
by the publishers, is to provide a practicable me 
dium through which those interested may study 
the Transportation Act 1920 and ascertain its 
meaning, and to this end to give sufficient explan 
atory matter regarding questions of interpretation 
and to furnish suggestions for further intensive 
study. It must be conceded that the book is well 
fitted to accomplish this purpose to the full. Thus, 
it is wholly a source book of pertinent material 
and not itself a commentary on this material. The 
method of arrangement is to group below each sec- 
tion of the act the items bearing on it. These 
items are of the widest variety and indicate the 
care used by Mr. Mac Veagh. They include a brief 
historical sketch of the question involved, full titles 
of such acts as may be referred to in the section, 
reprints of (or references to) speeches in Congress 
on the subject, conference committee reports, In 
terstate Commerce Committee hearings and rulings 
as well as forms prescribed by that body, ete. Oc 
casional items of great length, or pertinent to a 
number of sections alike, are placed in a volumi 
nous appendix. Thus, this last contains in full 
the forms of contracts used bv the U. S. Railway 
\dministration in dealing with carriers. Special 
attention has been given to the section providing 
for the recapture of excess earnings, although the 
matter on the constitutionality of the innovation 
has, of course, decreased in importance since the 
recent decision upholding it. 

Legal Philology, by F. C. Mulinix. St. Louis 
Thomas Law Book Co. Pp. 344. $5.00.—Under 
this rather misleading title have been gathered to 
gether various excerpts and epigrams from the 
opinions of Henrv Lamm, formerly Justice of the 
Supreme Court of Missouri. These have afforded 
rich matter in which to quarrv, and many quaint 
nd striking specimens have been produced, the 
most important of which, naturally, is the famous 
Missouri Mule Case. Of course, such a book will 
not lend itself to sustained reading—is there anvy- 
thing else so tiresome to read through as a really 
humorous joke book ?—but an occasional glance at 
it in the proper mood will usually find somethins 
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worth while, as well as many items which, to be 
frank, might as well have been left out. 

Our Constitution, by A. J. Cloud. Chicago: 
Scott, Foresman & Co Pp. 224. $0.80.—Here 
is an elementary text meant mainly for the use of 
children in the upper grades, but serviceable also in 
adult Americanization classes. It opens with a 
brief statement of the reason why some sort of 
government is and of the situation con 
fronting our nation when the Constitution was 
drawn. The bulk of the little book is taken up 


a necessity 
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with a section by section exposition of the text 
the Constitution. At the conclusion of each cha 
ter are questions which the child should ask itself 
or to which it should seek out the answer. It 
frequently admonished to “ask your father” 
this, that or the other point, some of them 1 
searching. One has an amused suspicion that 

a perplexed parent will hope for suitable veng: 

on Mr. Cloud—and incidentally undertake 
protective researches of his own 


EK. W. P 


rTKAMM 


STATE AND LOCAL BAR ASSOCIATION NOTES 


HIE Wisconsin State Bar Association held its 
annual meeting on June 26-7-8 at the City of 
Appleton, which is the home of Lawrence Col 
} 


lege. Headquarters were established on the porch ot 
the Elks Club House, and most of the meetings were 
held in the Club House, which was centrally lo 
cated and afforded excellent accommodations. Ap 
three hundred and their 
wives were in attendance during some part of the 
three days’ session. This means that fully twenty 
five per cent of our members attended the conven- 
a bar 


proximately members 


tion, which is a very high percentage for 


i 
association meeting. 


The first reports of com 


business, 


session, aside from 


inittees and the usual routine of was de- 
voted to “Problems of the Young Lawyer.” The 
following subjects for discussion served to attract 
many of the younger members of the Bar: “How 
may the young lawyer set a value on his work 
which will be fair to the client and to himself?” 
“What methods may a voung lawyer properly use to 
increase his clientele?” “How should the trial brief 
be prepared and what should it contain?” These 
subjects were ably and interestingly handled by 
Attorneys Williams of Oshkosh, Geo. M 
Sheldon of Tomahawk, A. W. Kopp of Platteville 
and A. L. Hougen of Manitowoc. 

The President Haves’ address was 
“The Foundations of Public Confidence in Bench 
and Bar.” Mr. Hayes set forth what he deemed to 
be the reasons for the existing lack of confidence 
in the legal profession and the courts, and made 
many valuable suggestions as to how this situation 
can be remedied. He laid strong emphasis upon 
the necessity of keeping the election of judges out 
of politics. It is Mr. Hayes’ belief that so long 
as the Bar remains well trained, upright, and fear- 
less, and the Bench continues able, incorruptible 
and courageous, the lives and liberties of the peo- 
ple will remain secure and equality of opportunity 
in the pursuits of life will continue open 
to all; also that the Bar should be a strong organ 
ization and that its should be more 
clearly defined; that an organized bar will soon be 
come an efficient. trusted, and respected bar 

The report of the Special Committee on “Or 
ganization of the Bar” was read by its Chairman, 
Mr. Edwin S. Mack of Milwaukee. Upon Mr 
Mack’s recommendation the Association adopted 
an amendment to the constitution which will per- 
mit local bar associations to affiliate with the State 
Bar Association upon the pavment of $3.00 for 
rs in good standing. Other 


“ 


( 7€0 


subject of 


vari 1S 


| urposes 


7 1 
mem hé¢ 


each of its 





“Simplifying the 


amendments were also adopted which 
make the State Association a stronget 
tion and which will strengthen the relations 
tween it and the local associations 

In the afternoon the Association 
consideration of the general subject, “The 
the Bar in the Administration of the 
Law.” “Guideposts for the Prosecution 
inal was the subject of a paper by 
Sawyer of Milwaukee, which was f 
by Mr. George Shaug! 
\ttorney of Milwaukee County he corres] 
ing subject, “Guideposts for the 

was ably treated by Attorney \\ 

Bennett of Milwaukee. An unusually 
feature of this part of the program was a1 
trated talk by Prof. J. H. Matthews, directo: 
the course in chemistry at the University of 
consin, upon the use of methods i1 
detection of crime. 


1 
tOOK 


Cases” 


followed 
discussion nessy, Distr 
Defense in 

inal Cases,” 


intere 


scientific 
His address showed in : 
ing way the very important part science in 
and chemistry in particular, are taking in 
tection and proof of crime. 

On Friday evening at the 
Church, Hon. Karl von Lewinski, ( 
German Embassy, Washington, D 
sentative of the German Republic 
Claims Court at Washington, entertained 
audience with an address upon the subiect 
ministration of Justice in the Courts of Germany 

On Saturday forenoon the general subject 

“The Duty of the Bar in the Administratior 
Justice in Civil Cases.” A paper was read 
ex-Senator Rov P. Wilcox of Eau Claire 
Organization of the Courts 
the State.” Theodore Brazeau of Wisconsin Rapids 
gave a paper upon “What May Be Done in 
ing the Time and Expense 
of Cases.” This was followed bv a discussion 
J. G. Hardgrove of Milwaukee. Mr. Frank B 
of Milwaukee gave a short report as Chairmar 
the Committee on Practice and Procedure. 1 
Committee was not ready to renort in full, it being 
Mr. Boesel’s intention to attend the American B 
Association meeting in London, and while ther 
make a further first-hand study of English meth 
\ full report of this committee may be © 
pected at our next annual meeting 

Hon. William Draper Lewis. Director of 
American Law Institute, Philadelphia, eave 
exceedingly interesting outline of the work w 
the American Law Institute is endeavoring t 
complish in the restatement of the law. This 1 
was followed by a report of the C 


ictual 


y the 


‘A 


Involved in the 


‘ 


ods 


iday noon; also the 


ual condition of th 


’ 


STATE AND Loca B 


nsin Digest, Walter Drew, Chairman, Mil- 
e, after which officers for the ensuing ycar 
elected and business of the Association for 
ssion was brought to a close. 
mong other important business transacted, 
sociation authorized the Executive Commit- 
arrange for the publication and distribution 
journal or provided it can be 
d out of the present revenues of the Asso- 
such magazine to contain the annual re- 
yf the Associat and such other matters 
\ssociation shall desire to place before its 


magazine, 


he Committee on Legal Education reported 
ibly upon the recommendations of the Spe 
mference of American Bar Association Deie- 
, as to qualifications for admission to the Bar, 
such recommendations were approved. lif 
recommendations are adopted by the Supreme 
it will result in an important change in re- 
to the qualifications of candidates for the 
ind the method their admission—whether 
rtificate from an accredited law school or by 
mination before the Board of Bar Examiners. 
Che banquet was held Saturday evening at 
onway Hotel, H \lbert M. Spencer being 
tmaster. The banquet was well attended and 
an unusually well-planned and enjoyable oc- 
n. Other enjoyable social features were the 
heons for the members, their wives and guests, 
at the beautiful Riverview Country Club, 
luncheon given at Guild Hall, 
urday noon. The members of the Appleton Bar 
not be too highly commended for the splendid 
ner in which they entertained the State Asso- 
in 
id addresses delivered at the 
meeting constitute a most important work 
e Association and should receive careful at- 
on, yet it should not be forgotten that the 
\ssociation is not shown 
hese, but rather by the condition of its mem- 
hip and finances, and the activities of its com- 
es. The greatly increased interest which the 
as a whole is taking in the Association is in- 
ed by the large attendance at the annual meet- 
and by the increase in membership, which was 


\Vhile the papers a1 


, 


ater this year than ever before in the history 


the Association. The Membership Committee 
rted the addition of over two hundred new 
ers the past year, which is an increase of ap- 
mately 26 per cent. The treasurer’s report 
ed, also, that the Association is in sound 

he amount collected for dues 


ial condition. The 
greater by more than one thousand dollars 


in the amount collected for dues during the pre- 


ling year. It is hoped that the Association will 
tinue to grow in number and strength and wiil 
nue to exert a beneficent influence upon the 
re of the legal profession and of the State 
whole for many years to come. 

lhe officers for the ensuing year are as follows: 
‘resident: Hon. Wm. D. Thompson, Racine. 
Presidents: First Circuit, C. E. Randall, 
sha; second, Henry Killilea, Milwaukee; 
, George E. Williams, Oshkosh; fourth, E. R. 
er, Sheboygan; fifth, L. A. Brunkhorst, Platte- 
sixth, H. J. Masters, Sparta; seventh, T. W. 
iu, Wisconsit eighth, W. P. 


Rapids: 
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River Falls; ninth, Byron H. Stebbins, 
Madison; tenth, F. S. Bradford, Appieton; 
eleventh, H. C. Wilson, Superior; twelfth, A. E. 
Matheson, Janesville; thirteenth, Henry B. Schmidt, 
West Bend; fourteenth, John A. Kittell, Green 
Bay; fifteenth, Allen T. Pray, Ashland; sixteenth, 
Fred J. Smith, Merrill; seventeenth, W. J. Rush, 
Neillsville ; eighteenth, L. E. Lurvey, Fond du Lac; 
nineteenth, J. E. Pannier, Chippewa Falls; twen- 
tieth, Arthur J. Whitcomb, Oconto. 

Secretary and Treasurer, Gilson G. Glasier, 
Madison; Assistant Secretary, Arthur A. McLeod, 
Madison; Chairmen of Standing Committees; Frank 
R. Bentley, Judicial, Madison; Francis E. Mc- 
Govern, Amendment of Laws, Milwaukee; Archie 
McComb, Necrology, Green Bay; Joshua L. Johns, 
Membership, Appleton; H. S. Richards, Legal Ed- 
ucation, Madison; Thos. S. Nolan, Publication, 
Janesville. Gitson G. GLASIER, Sec. 


Knowles, 


Tue Bar Association oF Hawari had its an- 
nual meeting on Saturday, June 28, and, as for 
the past three years, at a country place on the 
beach at Mokuleia, thirty miles trom Honolulu. 
The meeting was well attended, and unusual in- 
terest was aroused in the discussion of live ques- 
tions, a considerable number of members partici- 
pating. Present as a guest was Col. Frederick M. 
Brown, newly appointed judge advocate of the 
Hawaiian Department of the Army. 

Officers elected were: President, Charles F. 
Clemons; vice-president, Alfred L. Castle; treas- 
urer, E. White Sutton; secretary, J. Donovan 
Flint. 

The leading paper, “Reminiscences of the 
Courts of Hawaii,” by Hon. Sanford B. Dole, cov- 
ered from the latter days of Chief Justice Lee in 
the “fifties” to the “eighties,” a period of peculiar 
interest. Arthur Withington gave an address of 
unusual ability, “Is there Any Logic Left in the 
Law?” in which he deplored the present plethora 
of well-meant statutes, quite often based on some 
special individual grievance, but tending to impair 
the liberties of the people. He made his point 
good by citing two acts of the last Hawaii legis- 
lature, and took as his text Pollock’s query, 
whether the Statute of Frauds has not caused more 
fraud than it has prevented. 

A discussion of the movement of the Governor 
of Hawaii and of the Honolulu Chamber of Com- 
merce, for reform of legal procedure, was led by 
Charles S. Davis; questions receiving especial at- 
tention being, the limits of the power of the police 
to detain persons for investigation, and a proposal 
to grant wider powers to grand juries of the Ter- 
ritory. CHarLes CLeMons, President. 


Tue New Jersey State Bar Association held 
a meeting in Atlantic City on June 6, 1924. The 
following officers were elected: President, W. Holt 
Apgar, Trenton; first vice-president, Albert C. 
Wall, Jersey City; second vice-president, William 
T. Read, Camden; third vice-president, Michael 
Dunn, Paterson; secretary, LeRoy ~W. Loder, 
Bridgeton; treasurer, Lewis Starr, Camden. 

The principal address was delivered by Hon. 
Robert von Moschzisker, Chief Justice of the Su- 
preme Court of Pennsylvania, on “Pending Attacks 
on Power of Courts to Review Constitutionality 
of Legislation.” Mr. Maximilian T. Rosenberg of 
Jersey City, retiring president, delivered an address 
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on “Revisions Needed in the Statutes and in the 
Common Law.” LeRoy W. Lover, Se 


THe Denver (Cor.) Bar Association has 
elected the following officers for 1924-25: Stanley 
T. Wallbank, president; Kenneth W. Robinson, 
first vice-president ; W. \W. Grant, Jr., second vice- 
president; Jacob V. Schaetzel, secretary-treasurer. 
The Association has adopted the plan of issuing 
well-gotten-up certificates of membership, and the 
officials believe it will have a good eftect in in 
creasing interest and expediting the collection of 
dues. The report of Mr. Hugh McLean, the re- 
tiring president, shows that the past fiscal year 
has been one of much activity. The establishment 
of the monthly “Record,” creation of a temporary 
legal aid bureau in the secretary’s office, holding of 
a Bar primary and various serious and social func- 
tions are mentioned in the report. 

Tune WyominGc STATE Bar Association held its 
annual meeting at Thermopolis, Wyoming, June 
16-17. The attendance was very fair, there being 
in all about 40 members present. The business 
meetings of the Association were held in the Lib- 
erty Club, which was very kindly placed at out 
disposal. At noon on the 16th a luncheon was 
tion to all visiting members. At the conclusion of 
the luncheon a number of short talks were made 
and a very pleasant time had. 

On the evening of the 16th at the Woods Hotel 
a very splendid banquet was given, at which not 
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only the members of the Association, but th: 
of the members and other ladies were present 
the conclusion of this banquet a number 
were made by different members, and thes: 
followed by a very able address by M1: 
Loomis, General Solicitor of the Law Dep: 
of the Union Pacific Railroad Company, of 
on the subject, “Eternal Vigilance Is th 
Liberty.” Mr. N. H. Loomis, at the conclu 
his main address, gave a further interesting 
count from old shorthand notes taken by |! 
narratives made by Judge Usher on his 
tions of Abraham Lincoln. Judge Usher S 
retary of the Interior under President Linc 

This meeting was noted for the atte: 
of our first woman lawyer, Miss Grace McDor 
of Casper, who is now practicing in that 
Among the business transactions was the adopt 
of an amendment to the By-laws increasing 
dues from $3 to $5 per annum, with no ent 
fee. The newly elected officers are as 
President, D. A. Preston, Rock Springs; first 
president, J. B. Barnes, Jr., Casper; second 
president, W C. Mentzer, Cheyenne ; secreta 
treasurer, C. M. Watts, Cheyenne 

The next meeting will likely be held in Chi 
enne in January, 1925. Ciype M. Watts, Sec 





Tue Missouri STATE BAR ASSOCIATION will 


its next annual meeting at Joplin, Mo., on Oct. 3 and 


REVIEW OF RECENT SUPREME COURT DECISIONS 


(Continued from page 642 
therefore, did not acquire jurisdiction over the contro 
versy in summary proceedings. Nor did it otherwise. 
The case was argued by Mr. Elkan Turk for 
the judgment creditor, and by Mr. David W. Kahn 
for the trustees. 


Bankruptcy—Compositions 


The benefit of a composition extends to creditors who 
are named in the schedule but who fail to prove their 
claims within one year. 

Nassau Smelting and Refining Works, Ltd., v. 
Brightwood Bronze Foundry Co., Adv. Ops. 591, Sup 
Ct. Rep. 506. 

In November, 1920, the Foundry Company was 
adjudged a bankrupt. In February, 1921, it made 
an offer of composition, In that month it also filed 
its schedule of debts; this included its debt to the 
Refining Works. Thirteen months later the offer of 
composition was accepted, and the court issued an 
order requiring the bankrupt to deposit sums suf- 
cient to pay only claims seasonably proved. The 
Refining Works had failed to presents its claim for 
proof during these thirteen months. Barred from 
the benefit of the composition by the order of the 
court, it filed a petition to revise under Section 24b. 
The order was affirmed by the Circuit Court of 
Appeals for the First Circuit, but, on certiorari, 
judgment was reversed by the Supreme Court. 

Mr. Justice Brandeis delivered the opinion of 
the Court. After pointing out that a composition 


binds creditors with scheduled claims, althoug 
they do not prove, he considered section 57n, wi | 


provides that “claims shal] not be proved agains 


a bankrupt estate subsequent to one year after t / 
adjudication,” and then said 
There is no provision in the Act which declar 
terms, that the offer extends only to those who prove ; 
claims. Why should proof, within the year, of the « I 
istence of the debt be required where, by including 
claim in the schedule, it had been admitted by the banh { 
rupt? Obviously Section 57n does not operate to exc 
any creditor from the benefits of the composition, w 
the offer is made before there is an adjudication 
Moreover, he said, most compositions are 
fected within the year, In distributions of a ba 
rupt estate each creditor is interested in limitit 
the claims paid, but in the case of a compositi 


Neither the amount which a creditor receives nor t 
time when he receives it, can be affected by the amount 


others’ claims, or by the time of pt by their failure! 
prove. The rights of each creditor are fixed by the ter 
of the debtor's offer, subject nly to its confirmat 





and the judge’s order of distributi Nor can the time « 
proof of claims, as distinguished from their allowanc: 
of legitimate interest to the bankrupt. His rights, als 
are fixed by the offer, unless where the legality or 
amount of a claim is questioned. No reason is suggest 
why Congress should have wished to bar creditors fr 
participation in the benefits of a composition merely 
cause their claims were not proved within a year of 
adjudication. 


The case was argued by Mr. Joseph B. Ja 
for the creditor, and by Mr. Harry M. Ehrlict 
the bankrupt. 
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Bankruptcy—Equitable Liens 
Claimants transaction for fraud cannot 
ice their money into a fluctuating fund of the wrongdoer 
where that fund is composed of money taken from hundreds 
of victims; the fiction of Knatchbull v. Hallett held in- 
ipplicable. 


rescinding a 





nninon , R a, \ ( Ips $96, Sup. 


harles Ponzi is 


remember d one legal problem arising 


s f ps s its solution in this 

ision, handed n four years after that career 

C led. When reports of an investigation caused a 
on his bank account by creditors who took 

antage of | ffer to pay in full any of his 

ous 150 per cent notes which had run forty-five 

ys and all unmatured notes for the amount orig- 


lly paid in, Ponzi concentrated all available funds 


Hanover Trust Company of Boston. The six 
ndants had ned Ponzi sums of money be- 
een July 20th and July 24th \t the close of 
iness on July 24th there was enough in the 
unt to " endants’ claims But in the 
lowing sixtes S a constant stream of claim 
nts and a frequent replenishing by Ponzi from 
— banks ised three million dollars to be de- 
ed and withdrawn. On August 9th an over- 
raft finally ended the run, and the petition in 
nkruptcy was filed 
These six creditors were among those who 
their mon They did not file claims in bank 
iptey, and when the trustees in bankruptcy 
ught these n equity to recover the sums 
id them as | preferences, they defended 
cessfully on the ground that they had rescinded 


YNS their contracts of loan for fraud, and that their in 
AY) idual deposits were still in the bank because a 


rongdoing trustee is presumed first to withdraw 

is own money from the mixed fund. The District 

° Court and the Circuit Court of Appeals for the 

agains rst Circuit sustained this contention. But on 

fter | certiorari the decrees for defendants were reversed 
y the Supreme Court 

The Cuier J eE delivered the opinion of the 

ourt. He was the opinion that defendants had 

not rescinded for fraud, but were merely taking 

ng t idvantage of Ponzi's offer to pay the notes. Fur- 


e bani thermore, the public 
ex nancial condition gave 


attending Ponzi’s 
reasonable 


notoriety 
defendant’s 





ause to believe he was insolvent [It was plain 
efendants came to the bank to seek a preterence. 
eh Sut the learned Chief Justice held that even if 
a ba lefendants did rescind for fraud, they could not 
limit recovet re monev because they could not trace 
OSI T He Ss aid 
nor t It is clear the money deposited by these de- 
ount fendants was withdrawn from dep sit some days before 
lt they applied for and received payment of their unmatured 
e te! notes. It is true that by the payment into the account of 
rmat money coming from other banks and directly from other 
time dupes the bank ; nt as such was prevented from being 
an exhausted mpossible to trace into the Hanover 
ts, als deposit of P August 1st, from which defendants 
or t checks were paid, the money which they paid him into 
uggest that account bet ily 26th. There was, therefore, no 
rs if money coming ft *m upon which a constructive trust, 
rely r equitable lien could be fastentd. 
Regarding Knatchbull v. Hallett, L. R. 13 Ch 





P meen che: of a fund 


). 696, holding that in the 
ymposed partly of a defrauded claimant’s money 
nd partly of that of the wrongdoer, it would be 
resumed that the wrongdoer intended to draw out 
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first money which he could legally use rather than 
that of the claimants, he said: 

To make the rule applicable here we must infer that 
in the deposit and withdrawal of more than three millions 
of dollars between the deposits of the defendants prior to 
July 28th, and the payment of their checks after August 
2nd, Ponzi kept the money of defendants on deposit intact 
and paid out only his subsequent deposits. Considering 
the fact that all this money was the result of fraud upon 
all his dupes, it would be running the fiction of Knatchbull 
v. Hallett into the ground to apply it here. The rule is 
useful to work out equity between a wrongdoer and a 
victim; but when the fund with which the wrongdoer is 
dealing is wholly made up of the fruits of the frauds per 
petrated against a myriad of victims, the case is different 
To say that as between equally innocent victims, the wrong- 
doer having defeasible title to the whole fund, must be 
presumed to have distinguished in advance between the 
money of those who were about to rescind and those who 
were not, would he carrying the fiction to a fantastic 
conclusion 

The was argued by Mr. Edward F. Me- 

Clemen for the trustees and by Messrs. Louis Gold- 
berg and John H. Devine for the respondents. 


In Liberty National Bank of Roanoke, Va, \ 
bear, Ady. Ops. 564, Sup. Ct. Rep. 499, it was held 
that to invalidate a lien obtained by a creditor 
through a judgment recovered within four months 
of the filing of a petition in bankruptcy, it must be 
proved that the debtor was insolvent at the time 
of the judgment. The trustee filed objections to the 
allowance of certain preferred claims alleging that 
as the judgment on which the preference rested had 
been recovered within four months prior to the 
filing of the petition in bankruptcy, it could not be 
enforced as a lien upon the bankrupt’s estate. But 
he neither alleged nor proved that the bankrupt was 
insolvent at the time that the judgment was recov 
ered, and, pointing out that Section 67f, annulling 
liens obtained within four months, applies only with 
regard to a person “who is insolvent,” Mr. Justice 
Sanford reversed the judgment of the Circuit Court 
of Appeals for the Fourth Circuit. In the lower 
courts the decision had turned upon the question 
whether the adjudication of the bankruptcy of a 
partnership involves an adjudication of the bank- 
ruptcy of the individual partners, but the Supreme 
Court did not pass upon this question. 


In Meek v. Centre County Banking Co. et all, 
Adv. Ops, 396, Sup. Ct. Rep. 366, one Shugert peti 
tioned to have his partnership and his copartners 
adjudged bankrupt. The partners resisted the pe 
tition as to themselves and the partnership. Shugert 
then died. The Court held that Section 8 of the 
Bankruptcy Act, providing that the death of a 
bankrupt shall not abate the proceeding, applied 
only to the voluntary aspect of Shugert’s petition, 
that is, as to himself alone. As to the other part- 
ners, and the partnership, said Mr. Justice Sanford, 
it was an antagonistic proceeding, and Shugert 
stood in a position analogous to that of a petitioning 
creditor. The Court denied the motion to dismiss 
with leave to any representative of Shugert’s estate 
to appear within thirty days, that the question 
whether the proceeding should be dismissed as to 
the partnership might be determined. 


case 





Patents 


The right to a patent for the Woodbridge invention 
forfeited by designed delay. 


Samuel Homer Woodbridge, et al. v. 
States, Ady. Ops. 94, Sup. Ct. Rep. 45. 
Chis case involved a claim of William FE. 


The United 
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bridge for compensation from the United States 
for use of the alleged invention relating to projec- 
tiles for rifled cannon for which a patent was 
ordered issued by the Government. The issues be- 
fore the Court of Claims were, first, whether Wood- 
bridge was the first and original inventor, and 
secondly, to what extent the United States had used 
the invention and the amount of compensation 
which was due in equity and justice therefor. 

In February, 1852, Woodbridge filed an appli- 
cation for a patent for an invention which he de- 
scribed as consisting of “applying to a projectile to 
be fired from a rifled gun, a rifle ring or sabot, in 
the manner described for the purpose of giving to 
the projectile the rifle motion.” Two claims wer: 
allowed. 

Subsequent thereto Woodbridge wrote to the 
Patent Office requesting that the patient be filed in 
the secret archives of the Government for a period 
of one year. This was done under section 8 of the 
Act of July 4, 1836. 

Nothing was subsequently done by Woodbridge 
for nine and one-half years. 

In 1861 Woodbridge wrote to the Commissione1 
of Patents calling attention to his patent and stating 
that he had allowed it to remain in the secret 
archives of the Government because only lately had 
there been any immediate opportunity of rendering 
it pecuniarily available. At the same time Wood 
bridge asked that he be permitted to amend his 
specifications and claims and broaden them. The 
patent office replied that the length of time he had 
allowed his patent to slumber was a bar to the 
issue of the patent, and the application was re- 
jected on the ground of abandonment. 

On April 15, 1862, Woodbridge appealed to the 
Board of Examiners in Chief which affirmed the 
action of the Examiner in the same year. Nothing 
was done by Woodbridge until July 7, 1871, when 
he appealed to the Commissioner of Patents. 
Nothing was done by anyone until January, 1879, 
when on Woodbridge’s application the case was 
heard and the Commissioner affirmed the decision 
by the subordinate tribunals that the facts amounted 
to abandonment. The Supreme Court of the Dis- 
trict of Columbia affirmed the Commissioner in 
1880. 

The Court of Claims found that Woodbridge 
was the first inventor of the invention involved in 
the two allowed claims, and also found that the 
United States had not used the invention. The 
case went to the Supreme Court on appeal from the 
Court of Claims. 

The opinion of the court is by Mr. Chief Justice 
Taft 

Referring to the purpose of the Constitution 
providing for patents the learned Chief Justice said 

The purpose of the clause of the Constitution con 

cerning patents is in terms to promote the progress of 
science and the useful arts and the plan adopted by 
Congress in exercise of the power has been to give one 
who makes a useful discovery or invention a monopoly 
in the making, use and vending of it for a limited num- 
ber of years. ...It was the legislative intention that 
the term should run from the date of the issue of the 
patent, and that at the end of that time, the public 
might derive from the full specifications required in the 
application accompanying the patent, knowledge suffi 
cient to enable it freely to make and use the invention. 

The purpose of giving the invention to the 
public after a limited period of time would be de 
feated if the inventor could deliberately and without 
excuse postpone beyond the date of the actual in- 
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vention, the beginning of the term of his mono 
and thus the free public enjoyment of the us 
invention would be put off. 

The applicant tor the patent thus delays 
lowing the patent to issue for nearly ten years u 
the opening of the Civil War thus postponing 
time when the public could freely enjoy it. 

Referring to the motive of the 
learned Chief Justice said: 

This is not a case of abandonment it 1S a Cas¢ 
forfeiting the right to a patent by designed dela 

He regarded Kendall y. Winsor, 21 How. 
329, controlling where the court held that 


mpplicant 
appical 


ventor may confer gratuitously the benefits of 
ingenuity upon the public, with expressed decla 
tion or by conduct acquiesce with full knowl 
of the use of his inventions by others, or he m 
forfeit his rights as an inventor by a wilful 
negligent postponement of his claims, or by an 
tempt to withhold the benefit of his improveme: 
from the public until a similar or the same impro\ 
ment should been made and introduced 
others. 

This doctrine applies to the facts in the instant 
case where the applicant after a delay of nine 
one-half years applied for a change of specificatior 
and claims so that he might cover the patents 
these subsequent inventors. 

The decision is based not on a finding that t 
applicant intended to abandon his invention, but o1 
a deliberate and unlawful purpose to postpone t! 
term of the patent. 

The case was argued by Mr. Henry P. Do 
little for the inventor, and by Mr. Harry E. Knig 
for the Government. 
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The London Meeting 

“Because of its pleasurable influences the mu 
turns first to the social view. That may be best po 
trayed by the simple assertion that a great peopl 
counting the perfection of conventions and civilizati 
through the centuries, were at their best as hosts, 
one may imagine a cultured Englishman as having an 
other side to his social demeanor. Impressively inte! 
mingled with the exquisite hospitality of modernit 
was the formal stateliness and gorgeous grandeur 
the ages. History, known only upon the rigid type « 
the printed page, or in the rich imagination of 
reader under the stimulation of fulsome description 
suddenly stepped forth in living energy. Learned met 
stood forth astonished and even awed at this hap} 
mingling of antiquity and modernity, carefully stag 
by a thoughtful host, for the entertainment and ed 
cation of the American lawyers.”—Central Law J 
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The Coca-Cola Company of Atl 
has prepared a volume in which are 
opinions in cases in which it claimed that its trad 
name was infringed or in which there was a clai! 
of other but similar, unfair competition. In add 
tion it contains in maxy instances the text of th: 
resulting decree, order or injunction, etc. Othe 
matter included and otherwise inconvenient of 
cess for most readers consists of unreported pt 
ceedings in subordinate courts, and opinions of tl 
Examiner of Interferences of the U. S. Patent 
Office. The book is not offered for sale, but is 
sented by the Coca-Cola Company to such 
as it (by its attorneys) probably i 
terested. ; 
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